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Overview of the work of the Red Tape Initiative 

Executive Summary 

The Red Tape Initiative is a wholly non-partisan project, bringing together remainers and leavers 

in all three major UK-wide political parties to develop a consensus on a range of specific 

regulatory adjustments that could benefit both businesses and their employees in a post-Brexit 

Britain. The purpose of the organisation has been to get a head start on understanding the post-

Brexit regulatory world; and the research we have undertaken has been driven by the concerns 

of those who work in the relevant sectors covered on a day to day basis. The RTI began with no 

preconceptions as to what those concerns might or might not be; we have, instead, elicited them 

through numerous meetings and roundtables the RTI has conducted between April 2017 and 

October 2018. 

Leading Conservative, Labour and Liberal Democrat politicians form our Advisory Board, 

alongside other distinguished people entirely independent from any political party. The full list of 

the Advisory Board is as follows: Rt Hon Lord Butler, Rt Hon Liam Byrne MP, Rt Hon Frank Field 

MP, Rt Hon David Laws, Charles Moore, Archie Norman, Jo Swinson MP, Rt Hon Stephen 

Timms MP, Sir Paul Tucker and Rt Hon Theresa Villiers MP.  

The RTI has examined the impact of current EU regulations on nine (largely non-traded) sectors 

of the economy. We have spoken to over 300 businesses, large and small, both in sector panels 

and in one-to-one conversations, as well as to NGOs and trade bodies who have directly 

informed our work. Using information gathered from these meetings, we have – with the help of 

our legal advisers and legal panel – proposed draft recommendations to members of our sector 

panels before putting revised draft recommendations to our Advisory Board. The resulting 

recommendations are, intentionally, low-key and (we hope and believe) capable of attracting 

cross-party support.  

We have, throughout, benefitted hugely from the help of our legal advisors, Squire Patton Boggs, 

and from the advice of our legal panel: Jonathan Gaisman QC, Oliver Sells QC, Martin Howe 

QC, Rt Hon Dominic Grieve QC MP, Rt Hon Baron Garnier of Harborough QC, Jonathan Fisher 

QC, James Dallas and Jeremy Cape. We have depended also upon the efforts of the members 

of our Management Board, Baroness Rock of Stratton and Lord Marland of Odstock, as well as 

our donors, who are in full: Lord Marland of Odstock, The Ana Leaf Foundation, Dr Geoffrey Guy, 

the Public Interest Foundation, Michael Spencer, Baron Fink of Northwood, and Ian Taylor. The 

Red Tape Initiative also owes a great deal to its Deputy Director, Thomas Fieldhouse, who 

worked on the project from beginning to end.  
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What follows are the RTI’s current recommendations grouped by sector, in the order that our 

investigations were undertaken: 

1. Housing 

2. Infrastructure 

3. Training and Apprenticeships 

4. Retail 

5. Research and Technology 

6. Health and Social Care 

7. Energy 

8. Tourism and Hospitality 

9. Media and Culture 

Across all nine sectors examined, the RTI has made a total of 37 recommendations.  

We hope that, after scrutiny and full consultation with businesses, trade unions, NGOs and other 

interested parties, these recommendations will now be adopted by HMG, and will receive cross-

party support in parliament.  

 

 

 

  Rt Hon. Sir Oliver Letwin MP     Nick Tyrone 

  Chairman, RTI       Director-General, RTI 
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Sector 1 

Housing 
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1A). Mortgage Credit Directive 

Issue: The EU Mortgage Credit Directive (MCD) was intended to provide the EU-wide mortgage credit 

market with a greater and more uniform degree of consumer protection and was designed to foster a sin-

gle market for mortgages. It applies to all loans made to consumers and businesses for the purpose of 

buying residential property and includes the following provisions: 

An obligation for lenders to provide clear and detailed information on loan conditions to consumers 

An obligation for lenders to assess the creditworthiness of consumers according to common EU 

standards 

Common quality standards and business conduct principles for all EU lenders 

The right for consumers to repay credit earlier than determined in a contract 

An EU passport scheme that allows credit intermediaries authorised to operate in any EU country to 

deliver services across the EU 

 

The UK implementation of the MCD as carried through by the FCA in the Mortgage Credit Directive Order 

2015 (a statutory instrument derived from the Financial Services and Markets Act 2000 which amended 

the Financial Services and Markets Act 2000 (Regulated Activities) Order 2001) causes those in the build-

ing trade who are essentially builders and not bankers, but who seek to make it possible for people to buy 

their houses under shared equity schemes, to be regulated by the FCA.   

Opinions: The MCD’s implementation in the United Kingdom was intended to provide a high level of con-

sumer protection but failed to foresee the unintended consequence of stultifying this part of the housing 

market and diminishing the affordability of housing in the UK by dissuading, for example, small building 

companies from entering into the somewhat specialised sector of shared equity because of the bureau-

cratic burden of FCA regulation.  

Chapter XV of the 2001 Order deals with and defines Regulated Mortgage Contracts. Entering into such a 

contract is a specified kind of activity. This Order pre-dates the MCD and this particular provision refers in 

Article 61(2)(ii) to a regulated mortgage contract as meaning a contract where a lender provides credit to 

another and the obligation of the borrower is secured by a first mortgage.  Article 4 (21) (a)(i) of Part 2 of 

the MCD Order 2015 (page 32 of the Order) appears by amendment to have delimited the lending securi-

ty from only a first mortgage to include any mortgage, thus bringing into the regime of regulated mortgage 

contracts under the remit of the FCA any shared equity provided by a builder in addition to the buy-to-let 

purchaser’s “ordinary” or first mortgage, by defining the shared equity contract as a form of “second 

charge” mortgage. 

The main concern here is that the Government’s intention to cut and paste EU law, directives and regula-

tions into UK law, loosely put, via the European Union (Withdrawal) Act will perpetuate the need for build-

ers who provide shared equity to be regulated by the FCA – thereby effectively stifling the growth of this 

market and continuing the damaging effects that this has on the availability and affordability of housing in 

the UK. 

Recommendation: In order to deal with the MCD/FCA problem and to ensure that shared equity provided 

by the builder to a purchaser does not continue to be governed by the FCA, it will be necessary expressly 

to exclude this type of arrangement in the new UK version. The idea is that although the MCD will live on 

as an English and Welsh, or UK, provision it should be shorn of any provisions that make this type 
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of arrangement by a builder susceptible to the FCA’s jurisdiction.  

To do this, the 2001 Order should be restored to its original wording prior to its being amended by the 

2015 Order; but it might be safer to ensure that the new, post-Brexit version of Article 61 also has a “for 

the avoidance of doubt” provision which makes it clear that shared equity provided by the builder of a 

house is expressly excluded from the definition of a regulated mortgage agreement.  

That can be achieved by restoring Article 61 to its 2001 wording and adding shared equity arrangements, 

carefully defined, to the provision headed “Mortgage contracts which are not regulated mortgage con-

tracts. 61A…” to be found on page 32 of the 2015 Order (or, perhaps less satisfactorily, by expressly ex-

cluding shared equity in an extra “for the avoidance of doubt” provision).  

1B). Energy efficiency requirements for listed buildings 

Issue: The 2010 Energy Performance of Buildings Directive (Directive 2010/31/EU) and the 2012 Energy 

Efficiency Directive (Directive 2012/27/EU) are the EU's main legislation covering the reduction of the en-

ergy consumption of buildings. Both of these Directives make allowances for listed buildings – although, 

given that ‘Listed Building’ is a specifically British term, the wording of both Directives is as follows: 

‘Member States may decide not to set or apply the requirements … to the following categories of build-

ings: (a) buildings officially protected as part of a designated environment, or because of their special ar-

chitectural or historical merit, in so far as compliance with certain minimum energy performance require-

ments would unacceptably alter their character or appearance’ (Directive 2012/27/EU of the European 

Parliament and of the Council of 25 October 2012 Article 5 (2)). Essentially the same reference to exemp-

tion “in so far as” compliance with certain minimum energy performance requirements would 

“unacceptably alter their character or appearance” appears in The Energy Performance of Buildings 

(England and Wales) Regulations 2012 (Regulation 5 (1)(a)), which transposes the Directive into UK law. 

Opinions: It would therefore appear clear-cut that a listed building is exempted from energy performance 

standards in a case where compliance with such standards would unacceptably alter the appearance of 

the building. In line with this, the current guidance on selling one’s home on the government website says 

that listed buildings are exempt from acquiring EPCs - with no mention of altering a building’s character or 

otherwise. However, in practice, neither planning consultants nor officials working for English Heritage nor 

conservation officers in Local Authorities have been willing to guarantee that the legal grounds for exemp-

tion have been satisfied except when the owner of the building has gone to the trouble of (a) obtaining an 

EPC and (b) applying for Listed Building Consent to make the changes recommended by the EPC as be-

ing necessary for the achievement of the current energy performance standards and (c) being refused 

Listed Building Consent on the grounds that the changes would “unacceptably alter [the] character or ap-

pearance” of the building. 

The result is a large amount of wasted time and effort.  

Recommendation: The RTI believes that the most obvious, and the easiest way to remedy the problem, 

post-Brexit, would be to amend Regulation 5 (1)(a) of the Energy Performance of Buildings (England and 

Wales) Regulations 2012 to read: 

“5.-(1) This part does not apply to – 

listed buildings;” 
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By providing a complete and clear exemption of this sort for listed buildings (in line with the current official 

Guidance, but not with current practice) the Regulations would shift the burden of action. It would be for 

the existing owner or new owner to decide whether they wished to take sensible steps to improve the en-

ergy performance of the listed building, and they could then apply in the normal way for Listed Building 

Consent if they wished to proceed with such changes. 

1C). Wildlife protections 

Issue: The way that the Habitats Directive has been applied in the UK has left both industry and conserva-

tionists dissatisfied. With the Habitats Directive now to come into UK law via the European Union 

(Withdrawal) Act, this will still be an issue post-Brexit. 

Opinions: In 2011 and 2012, Defra conducted “The England Review of Nature Directives Implementation”, 

which attracted a high level of stakeholder interest, with both the business and NGO sectors providing 

substantial evidence to inform its findings. Published in March 2012, the review concluded that it “is clear 

that there is scope for improving the way the Directives are implemented in England”. Defra pledged to 

work together with conservationists and developers alike to improve implementation of the Directives. One 

of things to emerge from the England Review was a broad cross-sector consensus that a) the Directives 

generally work without creating an unnecessary burden but b) there are things that could work a lot better 

if implementation were improved both for nature and for business. Interestingly, while changes in imple-

mentation sought by conservationists and those sought by businesses do differ, there are various areas 

where both groups want the same thing. The biggest factor lacking for both sides of this equation is clari-

ty, and there is a high degree of desire to compromise in order to achieve this aim. 

Out of the review came the “Woking Pilot”, a trial of some of the ideas agreed from the England Review in 

regards specifically to the protection of the great-crested newt. While there were some kinks left to be 

ironed out in how the pilot worked in practice (principally, the need for collection of more robust data on 

prevalence and for a robust definition of ‘favourable conservation status’), there was agreement across 

the sector that it was a positive step forward. Essentially, the pilot involved identifying areas within the 

Borough within which newts were highly prevalent, somewhat prevalent, or in short supply, and then es-

tablishing regimes which allowed developers to avoid any burdensome manoeuvres in areas where such 

manoeuvres were not required to preserve the newt population. 

The next stage in this process was a series of meetings held between Defra, DCLG, Natural England and 

several of the relevant sector NGOs and developers to discuss how best to improve implementation of the 

Habitats Directive across a range of different species. These talks progressed to the point where a MoU 

(Memorandum of Understanding) between the relevant parties was due to be signed on the 24th of June 

2016. However, given the backdrop of the recent vote to leave the European Union in the referendum, this 

was cancelled, and the discussions around the MoU have not been picked up again since. 

Recommendation: The RTI believes that the MoU-aimed discussions that took place involving Defra, 

DCLG, and NGOs representing both conservationist and developer concerns pre-June 2016 should be 

restarted as quickly as possible. One of the key aims should be to develop the Woking Pilot so that a re-

gime friendly both to newts and to developers can be rolled out confidently across England, and to find 

some equivalent (though quite possibly different) regime to improve the conservation of bats while making 

development as smooth as possible. We do not, at this stage, envisage that any legislative change 
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will be required to achieve this – though it may in due course be wise to give statutory backing to a nation-

al regime for newt conservation and (separately – once developed) for bat conservation.  

1D). State aid and housebuilding loans at favourable rates 

Issue: EU rules on state aid derive directly from the Treaty on the Functioning of the European Union 

(“TFEU”). Specifically, Article 107 TFEU prohibits Member States from granting state aid that may distort 

competition and affect trade in the EU, subject to various exemptions. The purpose of the rules is to pre-

vent governments from distorting competition in the internal market by favouring domestic firms.   Since 

EU state aid rules are based directly on the TFEU and are enforced by the European Commission and 

European Court of Justice, there is no specific framework of transposition into UK law. They will be 

brought into UK law, post-Brexit, under the European Union (Withdrawal) Act. 

It is questionable whether subsidised loans to small house-builders actually constitute any form of distor-

tion of inter-state trade. However, HMG has operated on legal advice suggesting that the EC might well 

rule that any such subsidies constituted an unlawful state aid. Accordingly, HMG’s loans to small builders 

have been set at market interest rates – and the uptake of them has therefore been unexpectedly slow.  

Opinions: Assuming for the moment that state aid to small builders will not be captured in some unfore-

seen form by a UK/EU free trade agreement, parliament would be free, post-Brexit, to create exemptions 

from the state aid rules as they currently exist – in order to give flexibility for HMT to provide such loans at 

lower interest rates if and when another downturn in the housing market is judged to necessitate such ac-

tion.  A precedent for this approach already exists in EU law. The EU General Block Exemption Regula-

tion (“GBER”) declares certain forms of state aid compatible with the internal market. GBER covers a rela-

tively broad range of pre-approved measures such as aid to SMEs, aid for training, and aid for environ-

mental protection.  Such measures do not require notification to the Commission for approval before they 

are implemented, provided that the conditions and criteria set out in GBER are met. If the UK were to im-

plement a similar regime, which started from the position that state aid is prohibited but nonetheless pro-

vided for a framework of exemptions, it would be entirely possible for a specific exemption to permit loans 

to be made by HMG to house builders at favourable rates of interest.   

Recommendation:  Such an exemption might be worded as follows, in the context of a “UK General Block 

Exemption Regulation”: 

Aid for housebuilding 

1. Aid in the form of loans at below market rates of interest granted for the purpose of funding housebuild-

ing shall be compatible with the state subsidy prohibitions within the meaning of Article [reference to State 

Aid legislation] and shall be exempted from the notification requirement of Article [reference to State Aid 

legislation], provided that the conditions laid down in this Article and in Chapter [reference to State Aid leg-

islation] are fulfilled. 

2. This Exemption Regulation shall not apply to aid in the form of loans to fund development of housing 

where: 

(a) the development exceeds 100 homes; or  

(b) where the project does not ultimately lead to the development of new housing. 
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As well as EU state aid rules, the UK is also a party to the WTO Agreement on Subsidies and Countervail-

ing Measures. This will remain the case post-Brexit. However, the WTO subsidies rules are considerably 

less stringent than the EU state aid rules in two key respects.  Firstly, whereas the EU rules apply ex ante 

(the Commission must approve state aid before it is granted), the WTO follows an ex post approach 

whereby measures are only reviewed if a WTO Member State brings a complaint.  Secondly, in order to 

be “actionable” under the WTO rules, a subsidy must actually affect international trade. We do not, ac-

cordingly, see any serious prospect of a WTO challenge in this area as given the restrictions we have pro-

posed in the clause (2) above. 

1E). Public Procurement: excluding contracts for homebuilding 

Issue: The current rules on public procurement for England and Wales are found in the Public Contracts 

Regulations 2015 (“PCR 2015”), which transpose the EU Public Contracts Directive 2014 into UK law.  

These rules on public procurement apply to local authorities seeking to procure affordable housing.  

Opinions: Although the PCR 2015 regulations have broad application, certain types of contracts are ex-

pressly excluded from their scope. Regulations 7-12 PCR 2015 set out these exclusions: they include, for 

example, contracts for the acquisition or rental of land, buildings or other immovable property (but not the 

procurement of new buildings). The industry reports that, as a result, there are not only bureaucratic bur-

dens for local authorities but also a lengthy bureaucratic prequalification process involving the registration 

of builders as ‘Development Partners’. This is ostensibly to enable the sale of public sector land not to be 

subject to OJEU procedures. This requirement for lengthy prequalification puts off small builders from par-

ticipating in public sector land sales. The PCR 2015 regulations are expected to remain in force post-

Brexit under Clause 2 of the European Union (Withdrawal) Act, but new exclusions could be introduced to 

exempt additional categories of contracts. 

Recommendation: A ‘quick fix’ to reduce the regulatory burden on the commissioning of social housing 

might involve placing contracts for housebuilding outside the scope of the public procurement rules alto-

gether, by way of a new express exclusion in the PCR 2015 regulation. Such exclusion might be worded 

as follows: 

Specific exclusion for works contracts and services contracts for the purpose of housebuilding 

10[A]. This Part does not apply to public works contracts or public services contracts for the design, 

development or construction of residential property for sale or rent. 

The breadth of this exclusion could be tailored to meet the intentions of parliament and industry.  For ex-

ample, its benefit could be limited to the construction of new homes (rather than refurbishment of existing 

property), or construction involving a fixed proportion of social rented housing. Alternatively, the exclusion 

could be drafted broadly so as to have the widest possible impact. Post-Brexit, the UK may become a par-

ty to the WTO Government Procurement Agreement (it is now, but under the aegis of the EU). A specific 

exclusion from the UK procurement rules for housebuilding contracts, as described above, would not be 

expected to face significant opposition under the WTO Agreement.    

We are not yet clear how to deal with the prequalification procedures associated with the registering of 

developers as ‘development partners’ (and the resulting deterrent effects on small developers), because it 

is not clear from the plain words of Regulation 10(i) of the PCR 2015 why such land sales should be 
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subject to the procurement rules in the first place – indeed, the wording of Regulation 10(i) very clearly 

exempts such sales from the procurement rules. This requires further investigation by HMG.  
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Sector 2 

Infrastructure 
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2A). Procurement within the infrastructure sector 

Issue: Under the Utilities Contract Regulations 2016 (which effectively transpose the EU Utilities Contracts 

Directive into UK law), procurement by UK utilities of a large range of infrastructure is subjected to a de-

tailed set of rules and procedures. 

Similar rules and procedures are imposed on procurement by public bodies responsible for other types of 

infrastructure (e.g. roads) under the Public Contracts Regulations 2015, which effectively transpose into 

UK law the EU Public Contracts Directive. 

Opinions: Participants in our infrastructure panel expressed the view that, whilst regulation of public pro-

curement was obviously needed in order to ensure fairness, transparency and value-for-money, these 

Regulations (and the underlying Directives) set up a bureaucratic and burdensome regime which created 

unnecessary difficulties both for utilities and public bodies commissioning the infrastructure, and for the 

firms with whom they contract for the work. Much will depend on whether, post-Brexit, any free trade deal 

locks the UK into maintaining the same regulatory regime for public procurement in relation to infrastruc-

ture as is maintained in the EU. If, and to the extent that the UK is locked into EU procurement rules, the 

burdensome bureaucratic procedures associated with those rules may have to be maintained post-Brexit; 

HMG may well judge that this is a price worth paying for the advantages of UK firms having open access 

to public and utility procurement of infrastructure across the EU. 

It is, however, possible that – either by intention or by default – the UK will exit the EU without being 

locked in by any new treaty that mandates continuation of the public and utility procurement rules.  

In that event, the UK would presumably nevertheless wish to apply to accede separately to the WTO Gov-

ernment Procurement Agreement – to which the UK is currently a signatory via the EU. The Government 

Procurement Agreement sets out a regime for public and utility procurement that is in many respects simi-

lar to the EU Directives, but with two important differences: 

i) the regime is much less prescriptive, and could therefore be implemented in UK law in a way that 

involves fewer bureaucratic procedures; and 

ii) the types of procurement covered (and also the countries to whose firms the procurement rules ap-

ply) are heavily circumscribed in the Annex that sets out the EU (and hence at present the UK) commit-

ments under the Agreement. 

The aims of any reform taking advantage of this regime should be: 

i) participation in an international framework that allows UK infrastructure players to bid into international 

opportunities - and therefore allow reciprocal access for foreign players to the UK market;  

 

ii) enhanced flexibility for the UK government/ contracting authorities to boost local labour content - and to 

use contracting opportunities to enhance efforts at local economic development; 

 

iii) flexibility to allow smaller and cooperative businesses to win contracts – mirroring the practice in some 

other countries where public procurement is used much more successfully to empower and enable small-

er cooperative firms to participate; and 

 

iv) preservation of labour standards as best in class internationally. 
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Recommendation: The RTI believes that, if and to the extent that the UK is not locked into maintaining EU 

procurement regulations in the infrastructure sector by the terms of any EU/UK free trade agreement post-

Brexit, then it would be both possible and desirable for the government to consider the possibility of: 

i) repealing the Utilities Contract Regulations 2016 and the Public Contracts Regulations 2015; 

ii) introducing instead new Statutory Instruments in order to ensure that all public and utility procure-

ment in the UK is governed by the general Principles of Conduct within Article IV, the rules on Information 

and Notices in Articles VI and VII, the rules on Qualification of Suppliers in paragraphs 1 and 4-15 of Arti-

cle IX, and the procedural rules contained in Article X – XVIII of the WTO Government Procurement 

Agreement (not least, with a view to making it as easy as possible for the UK to accede as a separate 

Party to the Agreement as soon as possible – and therefore to include within its own Annexes to Appendix 

1 whatever coverage vis-à-vis other parties is required for consistency with the UK’s emerging bilateral 

free trade agreements after Brexit); and 

iii) ensuring that – rather than re-inventing the wheel – the new SIs incorporate these parts of (and, fol-

lowing separate accession to the GPA, the whole of) the GPA into UK law by ‘ambulatory reference’ so 

that the plain words of the Agreement, as it alters over time, become the text to which UK courts refer in 

relation to public procurement. This method (which mirrors the technique that DfT legislation employs to 

ensure continuous compliance with international maritime treaties) will provide the maximum flexibility for 

public procurement that is consistent with the WTO GPA and will avoid any conflict of law.  

2B). Rail Interoperability Regulations 

Issue: The EU has, very naturally, worked hard over many years to integrate the continental railway sys-

tems in order to provide for seamless travel and transport across the continental land-mass. This work 

has resulted in Directive 2008/57/EU ‘on the interoperability of the rail system within the Community’, and 

– most recently – in Directive (EU) 2016/797 ‘on the interoperability of the rail system within the European 

Union’ (which is not yet in force via UK regulations, and which Member States are not required to bring 

into force until 16 June 2019). 

The 2008 Directive: 

gives legal force to (and creates procedures for establishing and revising) a set of Technical Stand-

ards for Interoperability; 

requires each new part (or ‘interoperability constituent’) of the rail system of the EU as a whole to meet 

these Technical Standards when the part is brought into service; but 

provides (in Article 9), for Member States to seek derogation from the requirement, subject to proce-

dures in Annex IX. 

In the case of UK railways (apart from the Channel Tunnel rail system) there is in fact no functional need 

for interoperability since UK trains, outside the Channel Tunnel Link, do not travel across the continent, 

have a different gauge from continental railways, and have been constructed in a different way from conti-

nental rail systems. 

Accordingly, under the Railways (Interoperability) Regulations 2011, which transpose the 2008 Directive 

into UK law, rail operations in the UK frequently seek – and invariably eventually obtain – derogations 

from the Commission, allowing them to install equipment in the UK that does not conform with the 
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Technical Standards for Interoperability. This involves the operators submitting applications for derogation 

to the DfT, and the DfT then transmitting the applications to the Commission for its approval. 

Opinions: Although the DfT, the rail regulators and the UK rail industry will doubtless wish to continue to 

apply many of the Technical Standards to systems, sub-systems and components used in UK railways 

(and will of course need to do so on Channel Tunnel services), our industry panel made clear to us that 

there will also continue to be components (e.g. in signalling) where it will be dangerous to apply continen-

tal Standards, and other aspects of the railways (e.g. in relation to Standards constructed to deal with Al-

pine terrain) where it would be sub-optimal to apply such Standards. The post-implementation review of 

the Railways (Interoperability) Regulations 2011 conducted by the DfT, and published in November 2016, 

reflected these points – identifying the inflexibility of the Regulations as the cause of failure to address the 

specific circumstances of the UK network, and hence as a cause of increased costs for operators in the 

UK network. 

It is clear that, following Brexit (and assuming that rail interoperability is not preserved as a term of any 

UK/EU trade deal): 

it will not be rational for the DfT to be required by law to seek derogation from the Standards by mak-

ing applications to the Commission post-Brexit; and 

it would not be sensible to require the UK railway operators to seek exemptions from the DfT under 

the Railways (Interoperability) Regulations 2011 where they are seeking to use equipment 

which conforms with UK technical standards. 

Recommendation: In order to remove the requirement for derogation to be sought from the Commission 

by the DfT, and to avoid any possibility of the Interoperability Directives being considered by the UK 

courts to be directly effective following Brexit, we recommend that both the 2008 Directive and the 2016 

Directive should (at least to the extent permitted by the terms of any post-Brexit trade deal with the EU) be 

specifically dis-applied by a Statutory Instrument issued under powers provided by the European Union 

(Withdrawal) Act. 

Further, in order to avoid unnecessary bureaucracy in the UK rail industry following Brexit, we recommend 

that: 

the 2016 Directive should not be transposed into UK law via any new Interoperability Regulations be-

fore March 2019 (as it need not be, given the fact that the requirement in the 2016 Directive is 

for implementation by Member States only in June 2019); 

the 2011 Regulations should continue to require safety regulation by the Office of Rail Regulation or 

DRDNI as Safety Authority for all components of the rail network under Regulation 4, except 

where there is a safety authorisation of imported railway stock by an authority in an EU Mem-

ber State or elsewhere which continues to be recognised by the ORR or DRDNI post-Brexit); 

and 

the 2011 Regulations should be amended to remove references to the requirement for conformity with 

Technical Standards for Interoperability except in relation to the Channel Tunnel system, by: 

amending Regulation 12 to remove paragraph (2)(c) and Regulation 13 to remove paragraph 

(2)(c) and (d), 5(a), and (8), 

amending Regulation 14 to remove paragraphs (3), (4), (5) and (6) and to adjust para-
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graphs (1) and (2) to read: 

“(1) The relevant TSI is not to apply in relation to a sub-system in the circumstances or 

cases specified in paragraph (2). 

(2) The circumstances or cases are: 

(a) any project concerning the renewal or upgrading of an existing subsystem; or 

(b) a proposed new subsystem; or 

(c) vehicles coming from or going to countries outside the EU, except in relation to the 

Channel Tunnel System.”, 

removing Regulations 15, 17, 18 and paragraph 19(1)(b), 

removing the phrase “with the TSIs” in Regulations 20 (2) (a) and (b), 

removing Regulations 20 (2) (c), 23, 24, 25, 26, 27, 28 and 29, and 

making minor consequential amendments to Parts 1, 4, 5, 6 and 7 of the Regulations. 

2C). Bat conservation  

Issue: The way that Habitats Directives have been applied in the UK has left both industry and conserva-

tionists dissatisfied, with a focus from our infrastructure panel in particular on the way that UK practice ap-

plies the Directives to the conservation of bats and their habitats. It is clear from both business and con-

servation groups that the Habitats Directives should be maintained and enforced – the issue, for both 

ecologists and infrastructure providers, is the practical process of enforcement. 

Opinions: In 2011 and 2012, Defra conducted “The England Review of Nature Directives Implementation” 

and concluded that ‘It was clear from the wide range of evidence and views submitted in the course of the 

Review that in the large majority of cases the implementation of the Directives is working well, allowing 

both development of key infrastructure and ensuring that a high level of environmental protection is main-

tained.’ However, the report identified four key areas where change would improve the implementation of 

the Directives for the benefit of both the economy and the environment. These were:  

i. Facilitating nationally significant infrastructure projects;  

ii. Improving implementation processes and streamlining guidance;  

iii. Improving the quality, quantity and sharing of data; and  

iv. Improving the customer experience  

A number of measures were detailed to address each of these points. Below is work that is underway to 

address these measures: 

Introduce new consistent standards on the acceptable range and quality of evidence that will enable statu-

tory agencies to provide their advice. This is being addressed by the non-Government funded partnership 

project being led by the Bat Conservation Trust to simplify, streamline and improve the consideration of 

biodiversity in the planning process http://www.biodiversityinplanning.org/   

Review the effectiveness of mitigation measures for species licences through evaluating post-licence 

monitoring data.  This is already underway via a privately funded project being run by the Bat Con-

 

http://www.biodiversityinplanning.org/
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servation Trust entitled ‘Bearing Witness for Wildlife’ which is compiling data post-licence on the imple-

mentation and effectiveness of mitigation http://www.bats.org.uk/pages/bearing_witness_for_wildlife_-

_bat_roost_mitigation.html, and by the University of Exeter/ CIEEM reviewing of evidence on mitigation 

strategies for bats. 

Continue to work with NGOs to agree actions to improve the relevance and consistency of existing sur-

veillance and monitoring schemes for species of European importance. For bats the current robust Na-

tional Bat Monitoring Programme dataset produced since 1996 by the Bat Conservation Trust is being de-

veloped to incorporate all the latest technologies and techniques. This process is overseen by the pro-

gramme steering group which includes Natural England. http://www.bats.org.uk/pages/

british_bat_survey.html  

Welcome the industry-led development of professional standards. Defra, NE and other delivery bodies will 

work with the Institute of Ecology and Environmental Management to support them in the development of 

the Charter Mark for Ecologists. This is already underway with a groundbreaking project being developed 

on Earned Recognition as a partnership between Natural England CIEEM, Bat Conservation Trust and 

the Association of Local Government Ecologists. 

The remaining conclusion of the report was that there should be: 

“Work with NGOs such as the Wildlife Trusts, Amphibian and Reptile Conservation Trust and the Bat Con-

servation Trust, to develop local pilot studies and initiatives, linked to Nature Improvement Areas where 

appropriate, to explore and develop new ways to improve monitoring of European Protected Species”.  

This led to the “Woking Pilot” for newts, to which we refer to in section 1(C) above. 

Yet this left open the problem of how to improve implementation for bats with regard to large infrastructure 

projects. Simply copying and pasting the Woking Pilot but replacing newts with bats wasn’t going to work. 

There are seventeen different species of bat in England and they have different needs depending on 

where they roost and the habitats on which they rely. All bat species have undergone very large declines 

in the last century. But today, some are widespread while others have a very restricted range; and some 

are stable or showing the first signs of recovery whilst others remain at very low numbers. In general, 

when compared to newts, bats are long-lived, slow to reproduce and faithful to roosts that they use, in 

some cases for generation after generation. This makes them much less flexible than newts. A number of 

bat species are reliant on built structures for their roosts which give them a closer relationship with our 

built environment. 

Thankfully, work is being done between the relevant NGOs and Natural England to ensure that pilots rele-

vant to bats are developed and rolled out. The RTI has facilitated meetings between Natural England, the 

leading NGOs in this field and local authority representatives to discuss this process, and between the 

NGOs and the environment secretary to satisfy ourselves that work to design and agree these pilots will 

now be taken forward.   

Recommendation: The RTI commends the work already being done to ensure bat species are conserved, 

as well making it easier for developers to understand and plan around the system. We recommend that 

the projects and pilots should be rolled out as soon as they are ready, and that the relevant government 

departments – Defra and DCLG – should work with Natural England, the Local Authorities, the 

 

http://www.bats.org.uk/pages/bearing_witness_for_wildlife_-_bat_roost_mitigation.html
http://www.bats.org.uk/pages/bearing_witness_for_wildlife_-_bat_roost_mitigation.html
http://www.bats.org.uk/pages/british_bat_survey.html
http://www.bats.org.uk/pages/british_bat_survey.html
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NGOs and the construction industry to ensure that this process moves forward with consensus. We be-

lieve that, over the course of not more than 3 years, it should be possible to develop an agreed set of pro-

jects and pilots with: 

an overarching Memorandum of Understanding between Defra, DCLG, Natural England, the leading 

NGOs and the construction industry to continue to discuss and review progress in working together to 

find ways of improving implementation; 

the establishment of ‘local bat strategies’ at a landscape scale to gain a much greater understanding of 

the use of the landscape by bats. These should be locally led, suited to local circumstances, and suit-

ably linked to Local Authority strategic documents and processes. The aim should be to accumulate 

evidence about what works, to provide a sound basis for wider application; and 

the establishment of a system of accreditation for ecological consultants who can demonstrate – through 

the current industry-led work on professional standards - continuous competence in the skills needed 

to survey for bats, identify appropriate mitigation or compensation and apply for a licence. A stream-

lined licensing process should be established for those who are accredited to raise standards and 

give reassurance to the construction industry about the quality of the work undertaken and the speed 

of the licensing process.  

On a final note, the RTI fully recognises the DEFRA Secretary’s commitment to bring over the Habitats 

Directives and to maintain an equal or better standard for the environment post-Brexit as compared to the 

time of writing.  
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3A). Clarifying status of apprenticeship levy funding for levy payers 

Issue:  As of April 6th, 2017, large employers in the UK are required to pay 0.5% of their annual wage bill 

towards the cost of apprenticeship training in the form of an ‘Apprenticeship Levy’. The Levy was intro-

duced in the Income Tax (Pay As You Earn) (Amendment) Regulations 2017, which provides for the 

amounts paid to be reported via the PAYE process alongside income tax and national insurance contribu-

tions. 

There is an annual allowance of £15,000, meaning that only employers whose wage bill exceeds 

£3,000,000 per annum are required to pay the levy. An employer that pays the levy will be able to access 

a contribution towards apprenticeship costs that is paid by HMRC into a digital account. The contribution 

is based on the value of the employer’s levy payments, multiplied by the proportion of their employees 

that work in England, plus a 10% government ‘top-up’ contribution. 

However, levy payers are encouraged to recruit more apprentices, over and above what would be cov-

ered by their levy payment, through a parallel scheme. The employer makes a cash contribution of 10% 

towards their apprenticeship costs, and the remaining 90% of the cost is covered by the government. 

There was concern amongst the panel that the benefit of this scheme was being dampened as a result of 

confusion over whether the amounts received by levy payers over and above the amounts they had paid 

into the scheme would be considered state aid.  

Opinions: EU rules on state aid derive from the Treaty on the Functioning of the European Union 

(“TFEU”). Article 107 TFEU prohibits Member States from granting state aid that may distort competition 

and affect trade in the EU.  Any funding granted by Member States may be considered to constitute state 

aid when the following four cumulative conditions are all met:  

i) the aid is granted by a Member State or through State resources; 

ii) the aid confers an advantage on the recipient by favouring certain undertakings or the 

production of certain goods;  

iii) the aid distorts or threatens to distort competition; and 

iv) the aid affects trade between Member States. 

The general prohibition of state aid is subject to various exemptions.  Article 107(2) TFEU provides 

that certain specified measures are compatible with the internal market (the “automatic exemption”), while 

Article 107(3) states that other types of aid may be declared compatible with the internal market.    

Based on Article 107(3) TFEU, the European Commission (“Commission”) adopted the General 

Block Exemption Regulation (“GBER”).  GBER provides that certain forms of state aid for a range of pur-

poses (including training) will always be deemed compatible with the internal market.  Measures that sat-

isfy the specific criteria set out in GBER may be implemented without prior notification to the Commission.   

Article 31 GBER provides that State funding for training will not require notification provided that 

the following conditions are satisfied: 

i) it is not training that is required to comply with national mandatory standards on training;  

ii) the only costs eligible for funding are trainers’ personnel costs, trainers’ and train-
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ees’ operating costs directly relating to the training project, costs of advisory services linked to the 

training project, trainees’ personnel costs and general indirect costs; and  

iii) the aid intensity (i.e., the proportion of eligible costs that may be funded with state aid) 

do not exceed 50%.  The aid intensity may be increased, up to a maximum of 70%, through: an 

additional 10% increase where the training is given to workers with disabilities or disadvantaged 

workers, and/or another 10% where the aid is granted to medium-sized enterprises, or 20% where 

the aid is granted to small enterprises.       

Although it is not clear that condition (c) of Article 31 is satisfied in cases where the levy-paying 

employer is receiving a 90% contribution from the levy fund to support apprenticeships that go beyond 

what the employer’s own levy payments would support, the UK government (presumably relying on the 

fact that levy contributions do not come from ‘state resources’ as specified in condition (a) of Article 107) 

takes the view that the 90% contributions do not fall foul of state aid rules. The government guidance 

states explicitly that: 

 “Funds that providers receive from, and in, your digital account and government top-ups to funds 

in your digital account, government-employer co-investment and additional payments, do not fall within 

the scope of state aid control from 1 May 2017 to 31 March 2018.”   

‘Apprenticeship funding: rules and guidance for employers’, Skills Funding Agency (March 2017), 

§139; available at: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/605004/

EMPLOYER_RULES_V2_FINAL.pdf 

Yet, in spite of this explicit UK government guidance, we have been told by employers that confusion on 

this point within the UK is rife and is preventing more businesses from taking advantage of the govern-

ment scheme to pay for 90% of apprenticeships over and above the levy.  

Recommendation: The most certain way to ensure that levy-paying employers are able to rely on the gov-

ernment guidance post-Brexit is for HMG to introduce an amendment to primary legislation. The most ob-

vious method of doing this would be to amend Schedule 1 of the European Union (Withdrawal) Act by 

adding: 

“Apprenticeship Levy Payments 

3A Funds in Apprenticeship Levy digital accounts including government top-ups, co-investment and addi-

tional payments, do not fall within the scope of state aid control.”  

3B). Passing apprenticeship levy funding down the supply chain 

Issue: Under current levy rules, it is not permitted for levy paying employers to pass any funding for ap-

prenticeships received through the levy scheme down to third parties. This prevents levy payers from 

funding training and apprenticeships down their supply chain, something which almost certainly acts as a 

block on more apprenticeships being funded in the UK, but which we assume is a current HMG policy in-

tention, presumably designed to prevent fraud and to limit untoward fiscal effects in the first year of the 

levy. 

 

 

 

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/605004/EMPLOYER_RULES_V2_FINAL.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/605004/EMPLOYER_RULES_V2_FINAL.pdf
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Opinions: From April 2018, this is set to change somewhat. Current government guidance states that: 

From April 2018, we plan to allow Levy-paying employers to transfer funds to another employer or appren-

ticeship training agency through the apprenticeship service. You will initially be able to transfer up to 10% 

of the annual value of funds entering your apprenticeship service account. You’ll need to be aware of 

‘state aid’ rules when transferring and receiving funds from other organisations. The maximum amount 

that an organisation can receive through a transfer of funds is €2 million over 3 years. This is because of 

‘de minimis’ funding rules. 

As well as allowing only for 10% of the levy amount to be passed down the supply chain – which we as-

sume to be a policy intention of HMG, rather than an effect of EU law – the vague mention in this govern-

ment guidance of “state aid rules” will certainly be sufficient to inhibit employers from any actual use of a 

training supply chain under the levy. 

Recommendation: The obvious way to remove the uncertainty and permit the HMG policy intent to be ful-

filled in practice is to add a further amendment after section 3 of Schedule 1 of the European Union 

(Withdrawal) Act, to read:  

“3B Transfers by Levy-paying employers to another employer or apprenticeship training agency through 

the Apprenticeship Service, up to a level specified by Order, do not fall within the scope of state aid con-

trol.” 

3C). Non-levy paying employers receiving levy funding  

Issue: Employers that do not pay the levy (because their annual wage bill is less than £3,000,000) are 

able to access funds through a government co-investment scheme similar to the scheme for levy payers 

who wish to contribute beyond the level of their levy payment: the employer makes a cash contribution of 

10% towards their apprenticeship costs, with the remaining 90% being provided by HMG. 

We were told that, at present, employers are not taking proper advantage of this opportunity, due to fears 

that the amounts received from the government in this respect might count as state aid. 

Opinions: Much like the confusion over whether the amounts levy payers receive over and above their 

levy payments from the government do in fact count as state aid, there is uncertainty within the sector 

about whether or not the money received from the government towards paying for apprenticeships throw 

up state aid problems for small businesses. This puts many SMEs off trying to receive this money, result-

ing in less training and fewer apprenticeships than there might otherwise be.   

Recommendation: To handle this problem, the drafting proposed in (A) above for new clause 3A in 

Schedule 1 of the European Union (Withdrawal) Act would need only a slight adjustment, to read: 

“3A Funds in Apprenticeship Levy digital accounts including government top-ups, government-employer 

co-investment and additional payments, whether held by levy-payers or by employers exempt from levy 

payments, do not fall within the scope of state aid control.” 

3D). Agglomeration of tax breaks related to apprenticeships being classified as state aid 

Issue: Aside from the apprenticeship levy, there are other benefits from which employers wishing to em-

ploy apprentices can gain benefit. For instance, for apprentices who are also studying at the time of their 

apprenticeship, the NI thresholds are extended upwards, with the result that employers’ NI is re-
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duced or eliminated in regard to the apprentice altogether, depending on how much the apprentice is be-

ing paid. However, we have been told by employers that essentially the same problem as in (A), (B) and 

(C) above presents itself again, in a slightly altered form.  

Opinions: The problem in this case arises from the question of the ‘de minimis’ principle within EU state 

aid rules. Under this principle, payments totalling under €200,000 can be given by the state to any one 

undertaking over a three-year period without qualifying as state aid. However, small employers are cur-

rently reluctant to accept even small sums of apprenticeship funding, lest this lead them, unawares, to ex-

ceed the cumulative limit -- because the principle makes it necessary for the recipients to cumulate all 

amounts received in grants or tax-breaks over the three-year period, in order to demonstrate that the total 

does not exceed €200,000.   

Recommendation: If the amendment proposed in (C) above is made to Schedule 1 of the European Union 

(Withdrawal) Act, this problem, too, will evaporate since amounts defined as being outside the scope of 

the state aid rules will never contribute to a business exceeding the €200,000 ‘de minimis’ level. 

3E). Communicating the way training and apprenticeships work to small business owners 

Issue: Businesses that employ apprentices find the current way HMG lays out the information in relation to 

training and apprenticeships confusing. 77% of Forum for Business members felt government communi-

cation was poor on the matter, the main reason being that it was felt to be too wordy and too complicated. 

The members of the forum also highlighted the difficulty faced in terms of raising questions and then get-

ting a timely answer from the government. 

Opinions: The general feedback we have received from the sector on this is that the way information 

about apprenticeships is presented by the government, both in relation to the possible benefits and in re-

lation to the obligations on the employer, is not altogether satisfactory. In particular, it was suggested that 

use should be made of new technologies, in order to convey the information more perspicuously.  

Recommendation: We believe that the amendments to primary legislation proposed above will help to 

remedy the problem of communication to businesses, because one layer of complexity that is currently 

clouding the Apprenticeship Levy in mystery will be removed. However, alongside these legislative chang-

es, we recommend that HMG should design, test and then deploy a simply worded set of videos and 

online interactive tools to enable employers to grasp what is involved, and to have questions rapidly an-

swered without having to make long-phone calls.  
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4A). Low Cost / Low Price Regulatory Navigation-Aids for Retail Start-Ups 

Issue: Start-ups are faced with a regulatory minefield. Particularly in cases where the directors have little 

or no previous experience in working within a brand-new business environment, start-up businesses find it 

necessary to take on consultants who can help them make sure that the relevant regulations are followed 

correctly. This increases start-up costs and must therefore tend to increase the chances of businesses 

failing early on, or at the very least, not succeeding as quickly as would otherwise be the case. 

Opinions: The RTI is by no means suggesting this is strictly speaking a regulatory problem as it does not 

appear to affect businesses once they are established; we are not therefore proposing changes in regula-

tion applying to start-up companies post-Brexit. Rather, we have looked to ways in which companies 

could be helped to navigate the regulatory scene in the first couple of years of business without having to 

resort to expensive consultants.  

Recommendation: The RTI recommends that HMG establish a “new business hub” that would allow start-

up company directors to access quickly, easily and comprehensively the information they need about the 

regulation with which they will be required to conform. This hub should contain a mixture of online help 

(e.g. providing quick and easy access to all of the relevant forms and published guidance, as well as an 

online interactive Q+A service), Consumer Action Group style advisors who would be available for occa-

sional telephone/email guidance to deal with particular regulatory problems that the online system cannot 

handle, and meeting groups formed of small business owners in relevant localities who can discuss the 

regulatory problems they face (as well as any solutions found) with those facing similar challenges. 

This hub should be available UK-wide, and devolved arrangements should be considered in both set-up 

and implementation. It should be relatively straightforward to use, with a natural template to guide all busi-

nesses. If possible, the government should seek to use existing resources and networks to create these 

hubs. 

This whole programme could be managed through Local Enterprise Partnership networks, unless follow-

ing consultation there was some thought given to them being devolved to an even more local level. Alter-

natively, instead of HMG running these hubs, the task could be delegated to local chambers of commerce. 

If local chambers of commerce were to be used, the RTI recommends that these organisations be given 

long term contracts, perhaps of up to ten years, in order to allow the bedding in of the programme.  

We recommend that the scheme be open only to businesses during their first 24 months of trading. Ac-

cess to the hub should be straightforward and open to anyone who has opened a business in the UK with-

in the previous 24 months, with no further restriction placed on accessing it.  
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5A). Enshrining “disruptive innovation” in the research and tech sector post-Brexit 

Issue: In May 2015, the OECD released a paper on “disruptive innovation”: the paper argued that the fast 

pace of technological change that is being experienced presently, and will only continue to accelerate, is 

something that cannot be stopped or even slowed down significantly without economic harm (if indeed it 

can be slowed down by any means, regardless of its economics), and that new ways should therefore be 

found to exploit the benefits of technology while preventing societal harm. 

The OECD paper inspired some work within the EU Commission on the same topic. A paper from the 

Commission was published in June 2016 (see Annex 3) outlining ideas for developing the “collaborative 

economy”. Nothing further has so far emerged from the Commission on the subject, but the UK tech sec-

tor is alive to the need for the UK, post-Brexit, to be a driving force behind moving the “disruptive innova-

tion” agenda forward as part of making the United Kingdom one of the world leaders in research and tech-

nology. 

Opinions: It was keenly felt within our sector panel that the Commission work had the right spirit about it, 

and that this same spirit should inform the UK version of a “disruptive innovation” agenda and of our regu-

latory framework post-Brexit. For instance, on the question of market access, the Commission’s paper 

(see Annex 3) states that “service providers should only be obliged to obtain business authorisations or 

licences where strictly necessary to meet relevant public interest objectives. Absolute bans of an activity 

should only be a measure of last resort.” In other words, the default setting of EU regulation in this field 

will be to allow tech firms to operate in their chosen marketplace and then have access removed only in 

cases of serious misapplication. Our panellists felt that the UK should look to be leaders in an entrepre-

neurial approach to technology post-Brexit by adopting the same default setting for our approach to regu-

lation in this area – though it should be stressed that it is the RTI’s intention that all cases of abuse or un-

ethical behaviour in the sector should be dealt with appropriately by the law.  

Recommendation: Given these views on the part of our panellists, we do not recommend any general 

changes in the regulation of the tech sector post-Brexit. Rather, we recommend that HMG should mirror 

the approach of the OECD and the Commission by issuing a Policy Statement in which it is made clear 

that this same default setting of ‘innocent until proven guilty’ will apply in the UK post-Brexit – thereby 

providing reassurance to our tech sector and retaining alignment with EU and global trends. There was a 

Bill of Data Rights in the Digital Environment that was presented to the House of Commons by one of the 

Labour members of our Advisory Panel that could be looked at for several guiding principles in this re-

gard. Any future regime needs to strike a careful balance between preserving adequacy on data sharing 

and also attempting to reshape the competitive landscape in tech that threatens innovation.  

5B). The use of “sandboxing” in the procurement procedure  

Issue: Our tech industry panellists were concerned that, partly as a result of several EU Directives and 

Regulations (e.g. the Directives 2014/23/EU, 2014/24/EU and 2014/25/EU, all dealing with e-procurement 

and public procurement generally), public procurement within the tech sector has become sclerotic. We 

were then told that, in many public procurements, only very established firms can get past the first stages 

of the process, meaning that more innovative firms are left out, to the detriment of UK public services and 

the UK economy. 
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Opinions: In the area of research and tech, it is very often newly established firms that have the cutting-

edge products and solutions. It is therefore highly undesirable for these firms to be cut out of the public 

procurement process. Although it is understandable that any government would want a mechanism for 

ensuring that fly-by-night operations are excluded from receiving public money, highly restrictive require-

ments (e.g. for firms to have three years audited accounts) are unlikely to be the best approach to secur-

ing for the public sector the benefits of innovation in this fast-moving field.  

Thankfully, the sector provides its own readymade solution in the form of “sandboxing”. This is a term 

used to describe arrangements between firms and regulators to build fire-walls within which untested code 

changes and other forms of experimentation can be kept completely separate from the production envi-

ronment, from data-repositories and from the wider internet. Such arrangements allow firms to demon-

strate that they have a fully developed program which will solve whatever problem HMG faces in regard to 

technology at any given time without having to pass through the regulatory hoops that would otherwise be 

required by the procurement process. 

Recommendation: To promote the use of regulatory ‘sandboxes’ in the UK tech sector post-Brexit, we rec-

ommend that HMG should: 

as part of the Policy Statement recommended at (A) above, articulate a general policy in favour of reg-

ulatory ‘sandboxes’ in the tech sector;  

within this, orchestrate a series of discussions between industry participants and UK regulators to es-

tablish a range of such sandboxes, particularly aimed at facilitating entry of small, innovative tech 

firms into public procurement processes; and 

consider, specifically, what can be done to accelerate the tender for ‘G-Cloud 10’ so that innovative G-

Cloud services can be purchased by the public sector well before the current date of mid-2019. 

5C). The NIS Directive and a possible post-Brexit replacement 

Issue: The Directive on Security of Network and Information Systems (the so-called ‘NIS Directive’) was 

adopted by the European Parliament on July 6th, 2016, came into force in August 2016, and became due 

to be implemented by Member States in May 2018.  

The Directive will affect mainly Digital Service Providers (DSPs) including online marketplaces (such as 

Amazon), cloud computing services (that collect data on behalf of other individuals and businesses) and 

search engines (such as Google). The Directive will also affect many businesses in the energy, transpor-

tation and financial services industries, which collect both personal data and business data for third par-

ties.  

The NIS Directive requires businesses to provide appropriate security measures based on (i) security of 

systems and facilities, (ii) incident handling, business continuity management and monitoring, (iii) auditing 

and testing, and (iv) compliance with international standards. The Directive does not, however, seek to 

stipulate the measures to be taken.  In a similar vein, although the Directive requires DSPs and operators 

of critical infrastructure to report to their relevant national authorities on the number of users affected, the 

duration and the geographic spread in relation to any serious data breach, it does not stipulate any thresh-

olds for determining whether an event counts as sufficiently “serious” to merit such reporting. 

Opinions: There is concern within the sector that, given the timing of the NIS Directive’s implemen-
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tation (coming less than a year before Brexit), HMG may fail to implement the Directive, leaving UK tech 

businesses exposed to the possibility that, immediately post-Brexit, the Commission may judge that UK 

regulation does not sufficiently conform with the European standard established by the Directive to justify 

an ‘Adequacy’ ruling -- leading to a host of issues about access to European data markets that could easi-

ly be avoided, particularly given the vague nature of the Directive in question. Our panel felt that it would-

n’t be enough for the relevant firms simply to maintain their own internal standards of security in line with 

the NIS Directive, but that there will need to be substantive UK national legislation well before Brexit to 

ensure that the Commission can give a clear ‘Adequacy’ ruling.  

Recommendation: In this instance, we are persuaded that the interests of the UK tech sector demand leg-

islation in the UK to implement the Directive before Brexit. This is a case in which conformity with EU reg-

ulation, rather than divergence from it, is in our economic interests.  

We recommend, as part of introducing such implementing legislation pre-Brexit, HMG should attend par-

ticularly to ensuring that the manner of implementation avoids creating conflict of laws or double-jeopardy 

for firms arising from the potential overlaps between the NIS Directive and the GDPR. 

5D). A mechanism for maintaining equivalence with the EU post-Brexit 

Issue: As well as expressing concerns about ‘Adequacy’ rulings at the time of Brexit, our panel members 

were concerned that in the years after Britain leaves the EU the regulatory framework for research and 

technology operated by the European Union might diverge from the UK – either because of changes in 

the EU not mirrored in the UK or vice-versa -- and that this could cause huge problems for a borderless 

sector such as tech. 

Opinions: Clearly, post-Brexit, it will be for successive UK governments and parliaments to decide wheth-

er to mirror or diverge from EU regulation of the tech sector. But equally clearly, any divergences should 

be conscious and intentional, rather than coming about by (possibly unfortunate) accident. The UK there-

fore requires some form of mechanism post-Brexit to ensure that, while the regulatory framework for re-

search and technology can be altered if parliament so decides, inadvertent acts or omissions do not by 

mistake deprive the UK tech sector of access to EU markets.  

Recommendation: To ensure that any significant divergences of UK tech sector regulations from EU tech 

sector regulation post-Brexit are intentional rather than inadvertent acts, we recommend that HMG should 

consult now on, and thereafter establish, a new body – possibly reporting to parliament rather than to gov-

ernment. This new body should be charged with keeping under continuous review developments in the 

UK, EU and global tech sector regulation, in order to alert Parliament to any signs of significant diver-

gence of the UK regulatory system from EU and global regulatory standards in this field. It will then be for 

succeeding governments and Parliaments to decide how to respond to any divergences that appear to be 

opening up.  
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6A). The Falsified Medicines Directive 

Issue: The Falsified Medicines Directive (2011/62/EU) comes into full effect on February 9th, 2019, en-

forced in the UK by The Human Medicines (Amendment) Regulations 2013 – just beating the Article 50 

deadline. The Falsified Medicines Directive and its accompanying UK regulation will require any outlet that 

distributes pharmaceutical products, from 9 February 2019, to ensure that every package is scanned in 

sight of the customer and validated through a central data base before being dispensed. Access to an 

online database and a scanner that can perform the checks will accordingly need to be purchased by eve-

ry outlet that sells pharmaceutical products. In addition to the costs imposed upon the pharmacy, patients 

(particularly older patients who require multiple prescriptions to be filled on a regular basis) will face in-

creased waiting times for their prescriptions to be filled. 

Opinions: This Directive was described by members of our panel as a “sledgehammer to crack a nut”; we 

were told that implementing the Directive will require hospitals to undertake expenditure that will not make 

UK patients safer when they obtain pharmaceuticals, and that it will require smaller pharmacies to take on 

unnecessary costs which they can ill afford. 

Our health panel told us that this Directive has arisen because counterfeit drugs are a genuine problem in 

several parts of the EU. However, it was the view both of industry representatives and of UK regulators on 

the panel that such abuse is not currently a problem in the UK - because effective checks against counter-

feit drugs are made higher up the NHS supply chain. 

Our panel accordingly took the view that the new the Directive will add unnecessary and burdensome bu-

reaucracy to solve a problem which this country does not have. 

Recommendation: The RTI recommends that The Falsified Medicines Directive (2011/62/EU) be subject-

ed to an inquiry involving all relevant stakeholders to ascertain which portions, if any, of the Directive (and 

of The Human Medicines (Amendment) Regulations) should be dis-applied and/or repealed (on the 

grounds of adding no value, costing the NHS time and money). 

6B). Procurement and Section 75 regulations 

Issue:  The combination of the EU Procurement Directive (2004/18/EU) and the Health and Social Care 

Act 2012 gave rise to the National Health Service (Procurement, Patient Choice and Competition) (No.2) 

Regulations 2013 - commonly known as the 'Section 75’ Regulations - prescribing the way in which the 

NHS should let contracts to third parties. The EU Procurement Directive (2004/18/EU) was subsequently 

replaced by the Public Contracts Directive (2014/24/EU), with the UK regulations being amended accord-

ingly. 

The idea behind both the 2004 and the 2014 Directives was to create competition for services across the 

single market, with the need to tender in almost all circumstances. Accordingly, the UK Regulations imple-

menting the Directives are highly prescriptive, with no opt outs for the health sector. 

Opinions: The NHS would like the procurement process to be less laborious. We were told by our panel 

that there are many instances when the NHS will already be using a known and trusted supplier, will be 

certain that on quality control grounds alone that the very same supplier will be used for a certain project 

(as allowed by the Directives and accompanying UK Regulations), but nonetheless be compelled to go 

through a longwinded process that is ultimately for show.   
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Recommendation: The RTI recommends that the Department for Health thoroughly reviews the need for 

the procedures specified by the Section 75 regulations to apply to procurement processes within the NHS 

post-Brexit. The aim of the review should be to create as much flexibility for NHS bodies to procure effi-

ciently and sensibly as is compatible, post-Brexit, with any relevant provisions of whatever trade agree-

ment is concluded between the EU and the UK, as well as with any relevant WTO rules on procurement.  

6C). A mechanism for maintaining equivalence with the EU post-Brexit  

Issue: As in the case of the tech industry panel, the health sector panel noted that the regulatory frame-

work for health as operated by the European Union might diverge from the UK – either because of chang-

es in the EU not mirrored in the UK or vice-versa - and were concerned that, if this were to happen by 

chance rather than by design, it might could cause disruption, particularly in the NHS where gaining ac-

cess to overseas specialists is crucial. Accordingly, the panel wanted to have a mechanism for monitoring 

alignment of UK regulation with European Union regulation post-Brexit in order to ensure that any future 

divergence was intentional, and not unintentionally harmful to the interests of the sector.  

Opinions: The panel took the view that an appropriate mechanism could provide sufficient flexibility to en-

sure that changes in the UK regulatory framework for health could be made if permitted by our trade 

agreements with the EU and if consciously favoured by parliament, whilst alerting the government and 

parliament to any inadvertent acts or omissions which might have unintended consequences. 

Recommendation:  To ensure that any significant divergences of UK health sector regulations from EU 

health sector regulation post-Brexit are intentional rather than inadvertent acts, we recommend that HMG 

should consult now on, and after Brexit establish a new body, one possibly reporting to parliament rather 

than to government. This new body should be charged with keeping under continuous review develop-

ments in the UK, EU and global healthcare sector regulation, in order to alert parliament to any signs of 

significant divergence of the UK regulatory system from EU and global regulatory standards in this field. It 

would then be for succeeding governments and parliaments to decide how to respond to any divergences 

that appear to be opening up. (If HMG were to adopt both this recommendation and the parallel recom-

mendation that we have made in relation to the Energy and Tech sectors, we further believe that it would 

make sense to consider bringing these forms of monitoring regulatory alignment and divergence into a 

single body reporting annually to parliament). This should be seen as part of a post-Brexit move towards 

“managed divergence”: moving away from EU regulatory frameworks where ideal and possible, at a pace 

that causes no serious disruption.  

6D). Consumer genetics testing and gene regulating regulation 

Issue: The In Vitro Diagnostic Device Regulation (EU) 2017/746 replaced the Directive on In Vitro Diag-

nostic Medical Devices (98/79/EC) in 2017. Under the older Directive related to in vitro products, around 

80% were considered low-risk, and thus subject to self-certification. Under the new Directive, this has 

flipped: around 80% of IVD products are considered medium to high-risk, which means that a Notified 

Body must become involved in the conformity assessment procedure to gain a CE mark, permitting sale 

anywhere in the single market. Another big difference between the older Directive and the newer is that all 

devices that do not fit any of the classification rules are now automatically classified as Class B, i.e. medi-

um-risk, thereby requiring a notified body to conduct conformity assessments for all such devices before 

they can receive a CE mark. Under the old Directive, these products were considered self-certified. 
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Opinions: Our health panel told us that the new Directive corrects many deficiencies of the old Directive - 

including in relation to reform of risk classification, clarification of the regulatory status of predictive genetic 

tests and of laboratory-developed tests, better standards for test development, and greater transparency 

of data on tests. However, the panel also expressed specific concerns about the new Directive. 

The panel was concerned that forthcoming EU regulation might be over-protective in the area of gene ed-

iting technology. The ability to edit human genes – in other words, to find the precise portions of an indi-

vidual’s DNA that causes certain defects and diseases to arise and to then alter or remove these offend-

ing portions of an individual’s DNA – is likely to arise within the lifetimes of those currently in early adult-

hood (and perhaps even those who are currently middle-aged). The UK might be faced with the (in some 

ways unwelcome) need to diverge from EU standards in this field post-Brexit in order to avoid such over-

protectiveness if we wished to retain our status as a world leader in the gene editing field post-Brexit. 

Recommendation: HMG should conduct a wide-ranging study into the regulation of in vitro products and 

gene editing technology post-Brexit. These could evolve into key areas of the British economy in the com-

ing decade, and a full study by a competent team of experts is required in order to get the balance right 

between public protection and innovation.  

6E). Alcohol and food labelling post-Brexit 

Issue: Food and alcohol labelling throughout the EU is heavily regulated. This has caused a disagreement 

between the HMG and the EU Commission in relation to the UK’s “red-amber-green light” system of label-

ling healthy and unhealthy foods. 

Regulation (EU) No 1169/2011 came into force on 13 December 2014 and was required to be fully imple-

mented by all Member States by 13 December 2016. This was a combination of two older Directives, 

2000/13/EC and 90/496/EEC. The new Regulation does not forbid “traffic light labelling”. 

The EU Commission nevertheless threatened legal action against the U.K. for rolling out “traffic-light la-

bels” in 2014. Although this threat was dropped by the Commission in early 2015, our panel told us that 

some of the Member States — led by Italy — oppose such labelling schemes on the grounds that they 

stigmatize fatty products such as cheese or olive oil, inhibiting free trade, and are lobbying for further ac-

tion at present. 

Opinions: Our health panel told us that many within the health sector not only support the “traffic-light la-

belling” scheme but would also like to see it made mandatory within the UK. Our panel accordingly ex-

pressed fears that a further report, due to be released by the Commission in the coming months, could 

pave the way to the banning of “traffic-light labelling” within the single market. 

Recommendation: The RTI recommends that the UK government should be extremely cautious about im-

plementing any new EU legislation that would limit or ban the use of food traffic light labels in the UK – 

except to the extent absolutely required by any trade deal or transitional agreement reached between the 

UK and the EU.  
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7A). The burden of reporting for companies via the ESOS requirement  

Issue: The Energy Savings Opportunity Scheme (ESOS) applies to any company based in the UK that:  

either employs 250 or more people, 

or has an annual turnover in excess of 50 million euro (£38,937,777), and an annual balance sheet 

total in excess of 43 million euro (£33,486,489), 

or is an overseas company with a UK registered establishment which has 250 or more UK employees 

(paying income tax in the UK). 

The ESOS requires a full audit of a company’s energy outputs including the energy used by their build-

ings, industrial processes and transport fleets. The ESOS requirement stems from Article 8 (4) to (6) of 

the EU Energy Efficiency Directive (2012/27/EU), translated into UK law via the ESOS Regulations 2014. 

If a company meets the ESOS criteria, it is required by law to have an energy audit every four years. 

Opinions: The ESOS assessment needs only to be completed by the companies affected. The companies 

that perform the assessments are not required to apply any of the lessons about energy efficiency that 

may be learned from the energy audit. There are no penalties applied to a company that is found by an 

ESOS assessment to be wasting energy, and indeed no incentive apart from basic commercial concerns 

for a company found to be wasting energy to stop doing so. Consequently, despite the fact that the ESOS 

rules affect only companies of a certain size which can absorb the relevant costs without undue difficulty, 

it was nevertheless felt by the panel that the ESOS requirement is expensive and time-consuming for the 

businesses affected, while also doing little to improve the environment.  

The panel reasoned that any large company which is sufficiently conscious of energy efficiency to imple-

ment the findings of an ESOS audit would in practice be conducting a continuous review of its own energy 

usage and waste and would therefore not need to be compelled to undertake the specific form of audit 

required by the Energy Efficiency Directive without some other (probably negative) incentive. 

Recommendation: HMG should, post-Brexit, either repeal Article 8 (4) to (6) of the Energy Directive and 

the ESOS Regulations 2014 and replace them with legislation that requires companies to act on the find-

ings of the ESOS audits, unless this becomes impossible due to any post-Brexit trade deals or a deep and 

comprehensive energy chapter comes into use post-Brexit which makes it a non-starter, or keep the Arti-

cle in place and seek to strengthen the ability of the government to act upon negative findings. To be 

clear, the RTI is not recommending that companies be freed from energy audits or their duty to protect 

their surrounding environment; rather, the RTI recommends that any such future regime be given the abil-

ity to actively curb bad behaviour, should it exist. Also, any future regime needs to improve the regulatory 

incentives for organisations to contribute effectively to the UK achieving its climate change related obliga-

tions.  

7B). Very local grids and the relevant EU legislation 

Issue: Directive 2009/72/EC (‘the Electricity Directive’) and Directive 2009/73/EC (‘the Gas Directive’) 

were both issued in 2009. They updated the rules on unbundling of transmission from generation, supply 

and storage of energy. In particular, the new Directives sought to do what two previous Directives, Di-

rective 2003/54/EC and Directive 2003/55/EC, had not managed to do – namely, to ensure that those 

transmitting energy (TSOs) were corporately separate from undertakings that are engaged in gen-
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eration or supply of electricity (2009/72/EC Article 9) or in the storage of gas (2009/73/EC Article 15).  

These unbundling rules came into force in the UK via the Electricity and Gas (Ownership Unbundling) 

Regulations 2014. 

Opinions: Our panel accepted that the unbundling of energy transmission from energy supply is an im-

portant aspect of competition in energy markets. However, our panel were concerned at the same time 

about how this might in future affect the provision of small amounts of energy directly from very small pro-

viders. An example of this would be a community shop that generates solar electricity on site and then 

wishes to sell it to customers directly rather than via the grid. The panel pointed out that such an electricity 

provider would technically be both a TSO and a generator and would therefore fall foul of the Directive; 

they felt it would be sensible for the UK to formulate its own policy on this, and to decide whether to wel-

come small distributed, direct energy providers into the market by exempting them from unbundling rules. 

(The panel noted that taxation of such small, off grid direct exports of electricity would not be an issue if 

current EU law continues to be followed post-Brexit since the European Energy Taxation Directive 

(2003/96/EC), Article 21 (6) allows Member States not to treat as “production of energy products”, 

“operations during which small quantities of energy products are obtained incidentally”). 

Recommendation: We recommend that HMG should review whether to exempt very small electricity sup-

pliers from EU unbundling regulation – and if so, what the thresholds for such exemptions should be. This 

should not be used in any way to allow network companies to own storage (whether big or small); the RTI 

would not wish to see any change in the unbundling rules preventing network companies from owning 

such storage. Evidently, all regulation in this area will need to be part of a consistent approach to the elec-

tricity supply industry post-Brexit, which takes full account of the UK’s post-Brexit trading arrangements, 

the UK’s climate change responsibilities, and other relevant considerations.  

7C). Access to anonymised data   

Issue: The General Data Protection Regulation (GDPR) (Regulation (EU) 2016/679) came into effect 

across all EU member states (the UK included) on 25 May 2018. It updates EU regulation related to data 

protection, previously covered by the Data Protection Directive (95/46/EC).  The new Regulation affects 

how all companies need to store data, as well as what kind of data can be sold or transferred to third par-

ties.  

Opinions: A view expressed by the panel was that large data holders in the sector were holding onto 

anonymised data that could be valuable to the sector as a whole. The panel told us that, whereas the 

rules on processing and use of anonymised data under the current UK Data Protection Act were clear, 

there seemed to be confusion about how this will be handled under the new GDPR rules.  

Subsequent investigation reveals clearly why the panel had been given opaque advice about the handling 

of anonymised data under the GDPR. 

GDPR Article 89 (2) provides that Member States may derogate from the rights of individual “data sub-

jects” to access data (Article 15) and restrict the processing of data (Article 18) relating to them in cases 

where the processing is (under Article 89 (1)) “for … statistical purposes” provided that (as well as the der-

ogation being necessary for the statistical purposes to be fulfilled) “technical and organisational measures 

are in place to ensure … data minimisation”. Article 89 (1) goes on to state specifically that such 



35 

 

“measures” “may include pseudonymisation” where pseudonymised data will fulfil the statistical purpose; 

and Article 4 (5) provides a definition of ‘pseudonymisation’ as “the processing of personal data in such a 

manner that the personal data can no longer be attributed to a specific data subject without the use of ad-

ditional information”. 

This gives rise to two open questions:  

1. under what circumstances can pseudonymised data be regarded as being used by the energy indus-

try “for statistical purposes”? and 

will large ‘pseudonymised’ data sets be clearly identified as such? 

We cannot see any provision in the Data Protection Act 2018 that perspicuously resolves these open 

questions. 

Recommendation: HMG should consider whether the state of UK law post-Brexit will be sufficient to pro-

vide the clarity of the Data Protection Act 1998 rules relating to anonymised or ‘pseudonymised’ data sets. 

If, and to the extent that such clarity is not provided by the new data protection regime, and to the extent 

compatible with maintaining whatever Adequacy Rulings or other arrangements have been put in place to 

permit transfer of data from the EU to the UK and vice-versa after the end of the transition period, HMG 

may need to legislate to ensure clarity in this very important area of the law. 

7D). The European Energy Taxation Directive   

Issue: The European Energy Taxation Directive (2003/96/EC) governs the way that sources of energy can 

be taxed within Member States. It is transposed into UK law via The Biofuels and Other Fuel Substitutes 

(Payment of Excise Duties etc.) Regulations 2004. These regulations were amended in part via The Biofu-

els and Other Fuel Substitutes (Payment of Excise Duties etc) (Amendment) Regulations 2007, although 

none of the amendments are applicable to the tax relief sections, which are regulations 20 through 27. 

Our energy panel questioned whether the Directive and its corresponding UK regulations meant that even 

if a synthetic form of road fuel were able to provide exceptionally low carbon or exceptionally low levels of 

air pollution, the Treasury would not be allowed to offer incentives in the way of lower taxes on such a 

fuel.  

Opinions: The European Energy Taxation Directive (2003/96/EC) does not, in itself, seem to prevent tax 

incentives for exceptionally low-carbon or exceptionally non-polluting synthetic road fuels. Article 15 (1) 

reads as follows:  

1.   Without prejudice to other Community provisions, Member States may apply under fiscal control total 

or partial exemptions or reductions in the level of taxation to: 

(a) taxable products used under fiscal control in the field of pilot projects for the technological develop-

ment of more environmentally-friendly products or in relation to fuels from renewable resources; 

(b) electricity: 

of solar, wind, wave, tidal or geothermal origin; 

of hydraulic origin produced in hydroelectric installations; 

generated from biomass or from products produced from biomass; 

generated from methane emitted by abandoned coalmines; 
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generated from fuel cells….. 

1(a) appears to allow Member States to reduce the levels of taxation to be levied on environmentally-

friendly fuels gained from renewable resources; the provision for reduced tax on corresponding electricity 

products in 1 (b) is separate.  

By contrast, Regulation 21 (1) of the UK Biofuels and Other Fuel Substitutes (Payment of Excise Duties 

etc.) Regulations 2004 combines elements of Article 1 (a) with elements of 1 (b) and thereby limits tax re-

lief on fuel substitutes to cases in which the fuel-substitute is “used as motor fuel in a generator to pro-

duce electricity”.  

Recommendation: We recommend that HMT should consider whether Regulation 21 (1) of the 2004 Reg-

ulations should be amended to allow exceptionally low carbon or exceptionally non-polluting forms of road 

fuel-substitutes to be exempt or partially exempt from fuel duty at the discretion of HMG. 

7E). A call for a periodic review of the energy Directives’ effectiveness post-Brexit   

Issue: While the panel took the view that most of the EU Directives which apply to the energy sector and 

their accompanying UK regulations were worth keeping post-Brexit in order to maintain continuity, there 

was a concern that these Directives could gradually be out-dated, and that – if the UK was not affected 

post-Brexit, by changes in EU law in these areas, there would be no automatic means of bringing such out

-dating to light.  

Recommendation: HMG should consider establishing a process by which all of the EU derived regulation 

that applies to the energy sector is automatically and periodically reviewed either by a body designated by 

the government or by a Committee of the House of Commons. We also believe that HMG should consider 

whether the same process should be set in place in relation to other areas of the UK economy where (a) 

EU regulation is of great significance, (b) we will not be bound to re-align our legislation with changes in 

EU legislation post-Brexit, and (c) there would consequently be a risk of the regulatory framework in the 

UK becoming gradually out-dated in the absence of regular scrutiny. Like the similar recommendation in 

the Health section, this should be seen as part of a post-Brexit move towards “managed divergence”: 

moving away from EU regulatory frameworks where ideal and possible, at a pace that causes no serious 

disruption. 
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8A). Maintenance of the Postal Directive  

Issue: The Postal Directive (97/67/EC) establishes the rules which underpin a cross border postal service, 

across the whole of the EEA, and aims specifically to:  

i) provide a universal postal service within the Community; 

ii) set out the criteria defining the services which may be reserved for universal service providers and the 

conditions governing the provision of non-reserved services; 

iii) outline the tariff principles and transparency of accounts for universal service provision; 

iv) set the quality standards for universal service provision and the setting-up of a system to ensure com-

pliance with those standards; 

v) provide for the harmonisation of technical standards; and 

vi) pave the way for the creation of independent national regulatory authorities. 

Opinions: Our tourism and hospitality panel believed that the Directive performs its tasks well and that any 

loss of cross-border postal rights would have negative effects on UK travel businesses.  

Recommendation: We recommend that HMG should include The Postal Directive (97/67/EC) within the 

purview of the body whose establishment we propose in Recommendation 5(D) (Technology Sector), 

Recommendation 6(C) (Health Sector) and Recommendation 7(E) (Energy Sector), in order to ensure 

continuing alignment of UK and EU/EEA regulation in the postal services unless conscious decisions are 

made to allow or create divergence.  

8B). Air connectivity fund  

Issue: The Regional Air Connectivity Fund (RACF) is a ‘route development fund’ meant to help subsidise 

underused and thus commercially non-viable air routes to and from UK airports. These funds have long 

been classified as state aid by the European Commission (See OJEU 2005/C 312/01, 2014/C 99/03 and 

Annex 5 of this paper for more detail), and therefore must comply with relevant EU law. This law is set out 

in Article 107 TFEU, Article 108 TFEU and Article 109 TFEU which, inter alia, prohibit 'any aid granted by 

a Member State or through State resources in any form whatsoever which distorts or threatens to distort 

competition by favouring certain undertakings'. Aids must be approved by the EU institutions to be lawful.  

In June 2006, the European Commission granted state aid approval to the UK for the operation of a 

scheme under which devolved administrations and the (now-defunct) regional development agencies 

could offer start up aid for a limited period for new air services from airports within their areas. In the June 

2013 Spending Review infrastructure statement, the government announced ‘£20 million of funding to im-

prove air links to London where there is a risk that regional connectivity may be lost’ (HM Treasury, June 

2013). In January 2015 the government published guidance explaining how airlines and airports with few-

er than five million passengers per annum could apply for start-up aid for new routes, but stated that start-

up aid for new routes from airports with between three and five million passengers would require clear-

ance from the European Commission in the following terms: 

‘For airports of between 3-5 million passengers the European Commission guidelines state that start up 

aid can only be provided in "duly substantiated exceptional cases". Discussions with the Commission 

have not identified what evidence would need to be provided but have indicated that the bar is likely 
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to be set very high. Therefore, application for routes from airports of between 3-5 million passengers per 

annum will need to submit as part of the initial application stage very strong evidence to demonstrate that 

funding of the route is a "duly substantiated exceptional case". Route promoters should be noted that 

even if the Department for Transport believes a route promoter has provided suitable evidence, it will still 

need individual clearance from the European Commission before fund can be provided and this is likely to 

take a minimum of six months’ (Department for Transport, January 2015).   

It is also worth noting that changes to the EU State Aid Guidelines in 2005 significantly reduced the scope 

for Route Development Fund support. And the most recent edition of the EU’s guidelines - which were 

published in 2014 - contains similar restrictions. In effect, EU rules have - since 2005 - stated that it has 

not been possible to use an RDF to support long-haul routes and services from larger airports outside the 

South East of England (again, see EU Guidelines on State Aid to airports and airlines, 2014/C 99/03, 

which is in the annexes). Article 142 of 2014/C 99/03 in particular lays this out: 

142. On this basis, start-up aid will only be considered compatible for routes linking an airport with less 

than 3 million passengers per annum (94) to another airport within the Common European Aviation Area 

This means that airports with more than 3 million passengers per annum cannot in practice receive re-

gional start-up aid for new routes. 

Opinions: This is an issue that RTI have encountered in other sectoral panels – what is and isn’t consid-

ered state aid is often foggy and can sometimes be unnecessarily prescriptive. For the UK’s needs, state 

aid rules in regard to subsidising some regional airport routes have cut-off numbers that are far lower than 

could possibly be justified by any concern for the promotion of fair international competition in the airline 

industry. Our panel emphasised that state aid rules should still apply to flights from large airports in this 

area post-Brexit – but could see no reason why state aid for the start-up of routes from medium-sized re-

gional airports should be made unlawful, where the advantages in terms of regional development were 

sufficient to persuade the UK authorities to offer start-up funding. 

Recommendation: Post-Brexit (if and to the extent permitted under whatever agreements are concluded 

between the EU and the UK) the RTI recommends that HMG should introduce a “UK General Block Ex-

emption Regulation” as follows: 

Aid for regional airports 

1. Aid in the form of loans at below market rates of interest granted for the purpose of subsidising air 

routes in and out of the United Kingdom shall be compatible with the state subsidy prohibitions within the 

meaning of Article [reference to State Aid legislation] and shall be exempted from the notification require-

ment of Article [reference to State Aid legislation], provided that the conditions laid down in this Article and 

in Chapter [reference to State Aid legislation] are fulfilled. 

2. This Exemption Regulation shall not apply to aid in the form of loans to fund development of new air 

routes where the subsidy is given to any airport the traffic through which exceeds 5 million passengers 

annually.  

8C). Insurance Distribution Directive  

Issue: EU Directive 2016/97, also known as the Insurance Distribution Directive, will replace the Insurance 

Mediation Directive (2002/92/EC) which is currently in force. These Directives aim to harmonise na-
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tional provisions concerning insurance and reinsurance distribution across the single market. For UK pur-

poses, they also define who and who does not come under the aegis of the FCA. 

Opinions: Members of our panel had no problems with the new Directive per se – rather, it was the way it 

has been discussed as being translated into UK regulation that caused difficulties (there is no final UK 

regulation at time of writing, but the understanding from the review process is that the exemptions set out 

in Article 1, subset 3 will be removed from the UK regulation entirely). This will mean that all small, individ-

ual travel insurance products bought through a third-party supplier must now be regulated by the FCA. 

Article 1, subset 3 of the Insurance Distribution Directive reads: 

3.   This Directive shall not apply to ancillary insurance intermediaries carrying out insurance distribution 

activities where all the following conditions are met: 

(a) the insurance is complementary to the good or service supplied by a provider, where such insurance 

covers: 

(i) the risk of breakdown, loss of, or damage to, the good or the non-use of the service supplied by that 

provider; or 

(ii) damage to, or loss of, baggage and other risks linked to travel booked with that provider; 

(b) the amount of the premium paid for the insurance product does not exceed EUR 600 calculated on a 

pro rata annual basis; 

(c) by way of derogation from point (b), where the insurance is complementary to a service referred to in 

point (a) and the duration of that service is equal to, or less than, three months, the amount of the premi-

um paid per person does not exceed EUR 200.  

Recommendation: The RTI recommends that the exemptions as laid out in Article 1, subset 3 be taken 

into the UK regulation that translates EU Directive 2016/97, and that as a result the exemptions outlined 

are applied in UK law.  
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9A. The Posted Workers Directive 

Issue: A "posted worker" is an employee who is sent by his or her employer to carry out a service in an-

other EU Member State on an explicitly temporary basis.  The Posted Workers Directive (96/71/EC) de-

fines a set of mandatory rules regarding the terms and conditions of employment to be applied to posted 

workers: 

i) to guarantee that their rights and working conditions are protected throughout the EU; and 

ii) to avoid "social dumping" where foreign service providers can undercut local service providers because 

their labour standards are lower. 

Opinions: The Posted Workers Directive has never been translated into UK law. In contrast to the “gold-

plating” that has sometimes occurred in relation to the transposition of EU law, this appears to be a case 

of “non-plating”. HMG seems to have taken the view that existing UK legislation was sufficient to comply 

with the Directive.  

The worry exhibited by members of our panel in relation to the Posted Workers Directive did not, there-

fore, concern UK law; rather, it was that the Brexit negotiations might not resolve how the terms and con-

ditions applied to EU employees in travelling orchestras, theatre productions and ballets who are tempo-

rarily posted to EU countries would be regulated in future – thereby raising questions about whether such 

employees would be able to perform on the continent.   

Recommendation: The RTI recommends that HMG continues to deal with posted workers from the EEA 

exactly it has done pre-Brexit, and that efforts are made in the detailed negotiations with the EU leading to 

legal treaties to maintain the provisions of the Posted Workers Directive for UK cultural productions per-

forming within the EEA, enabling us to maintain the present open access UK performing groups have to 

perform in EEA countries. This will involve maintenance of the current system (or of something closely 

equivalent to the current system of A1 Certification for UK posted workers in EEA countries, under which 

posted employees carry a certificate proving that they are covered under social insurance legislation rele-

vant to their country of origin. 

9B). Environmental Directives to be kept as they are 

Issue: The panel was pleased that the legislation currently envisioned by HMG (and to some extent, man-

dated by parliament) would maintain the existing EU environmental protections intact in UK law post-

Brexit. 

Opinions: The panel in particular pointed to the need to maintain the following standards:  

• BS EN 15757: Specifications for temperature and relative humidity to limit climate-induced mechanical 

damage in organic hygroscopic materials;  

• BS EN 15999-1 Conservation of cultural heritage: Guidelines for management of environmental condi-

tions – recommendations for showcases used for exhibition and preservation of cultural property. 

Recommendation: The RTI recommends that these standards should continue to apply post-Brexit. 
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9C). VAT on listed building refurbishment  

Issue: VAT for almost all maintenance work on houses and flats is charged at the standard rate of 20%.  

However, a reduced rate of 5% is applied in some circumstances such as:  

i) installing energy saving products and certain work for people over 60; 

ii) converting a building into a house or flats or from one residential use to another; 

iii) renovating an empty house or flat; and  

iv) home improvements to a domestic property on the Isle of Man. 

Opinions: The panellists wished to see HMG, post-Brexit, reducing the rate of VAT from 20% to 5% on the 

labour element of “renovation and repair” of historic buildings. There was felt to be some doubt about 

whether HMT was in fact prevented by existing EU regulation from amending the Value Added Tax Act 

1994 to achieve this effect, or whether that would in fact already be permitted under European Union Di-

rective 2009/47/EC which amends Annex III of the VAT Directive 2006/112/EC.  

It is clear that such a move would be possible post-Brexit, unless the UK/EU negotiations result in the UK 

accepting limits on the ability of HMT to adjust UK VAT rates. 

Recommendation: If HMT accept as a budget submission the reduction of the VAT threshold level on re-

pair of listed buildings (which is not a matter for the RTI) and if (as the RTI believes) Directive 2009/47/EC 

already allows the relevant change to Schedule 7A, Group 7, Section 4A, Subsection 1 of the Value Add-

ed Tax Act 1994, then it will remain only for HMT in a Finance Act to alter that Subsection appropriately. 

Even if there is some remaining legal doubt about the scope for such change under the 2009 Directive, 

this need not, at that point, impede such a move, since (provided that the UK has not post-Brexit, accept-

ed limitations on its scope to alter VAT rates), any successful challenge could be met by a definitive alter-

ation to Annex III of the 2006 VAT Directive. 

9D). Digital Single Market Copyright Directive 

Issue: The panel expressed concern about the possible effects on the UK of several articles within the 

proposed EU Directive on Copyright in the Digital Single Market.  

Opinions: This Directive has not been ratified at time of writing but may well be ratified before the end of 

the transition period. If this becomes the case, the panel suggested that several Articles of the Directive 

should be dis-applied immediately following the end of the transition period. 

Article 4, which concerns the use of works and other subject-matter in digital and cross-border teaching 

activities, is one such example. Our panel take the view that it would add an unnecessary ambiguity over 

the position of education licences which could alter the UK’s current education exception and have a po-

tentially damaging effect on UK publishers. Additionally, Articles 14, 15 and 16 caused issues for the pan-

el. As currently drafted, it was felt that these do not adequately reflect the different ways in which authors 

are currently remunerated. For example, the panel believed that these Articles did not adequately distin-

guish between those who are paid an advance and then receive royalty payments and those who have 

been commissioned to write a particular piece of work for a fixed fee.  Also, the panel believed that new 

legislation in this area was unnecessary in the UK as we already had the Publishers Association Code of 

Practice on Author Contracts and the PA/AAA Good Practice Guidance for the Process of Agreeing 
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Contracts, both of which - in the opinion of the panel - adequately covered the problems these Articles 

were attempting to resolve.  

Recommendation: If the DSM Copyright Directive does enter UK law during either the Article 50 notice 

period or the transitional period, the RTI recommends that Articles 4, 14 and 16 of the Directive be dis-

applied in the UK (see Annex 7 for full details).  

9E). Copyright exhaustion clause 

Issue: Before the UK joined the EU, it had a national exhaustion framework which governed the circum-

stances under which copyright can and cannot be used to restrict the distribution of an author’s or per-

former’s work. Essentially, the copyright exhaustion framework provided that, when an author or perform-

er sold the copyright to a buyer in the UK, that buyer could distribute the work freely in the UK – but that 

sale of copyright to a buyer outside the UK did not remove (or ‘exhaust’) the right of the author or perform-

er to restrict distribution in the UK. Since the UK joined the EU, this national exhaustion framework has 

been replaced by the regional exhaustion framework of the European Economic Area. This has allowed 

the UK to build a domestic book market by preventing the import of unauthorised cheaper or lower quality 

editions from outside the EU. The panel believed that the regional framework had allowed UK publishers 

to invest in their authors and to employ people in Britain, confident that their investment would earn a re-

turn from sales both within the EU and (at appropriate prices) elsewhere in the world.  

 

Opinions: The essence of the problem is this: without an exhaustion framework in place that is sufficiently 

geographically specific to prevent books from being “dumped” on the UK market, but wide enough to allow 

UK publishers access to the EU single market, the UK publishing sector could face difficulties. The panel 

felt that the first aspect of this problem – the potential for “dumping” – was more pertinent than the second. 

 

Recommendation: If the final Brexit negotiations do not result in the UK remaining within the EU’s exhaus-

tion framework, then the RTI recommends that HMG should re-adopt a national exhaustion framework, 

the terms of which could, at least initially, be based upon the existing EU framework. This would require 

only a slight change to the drafting of what is currently Article 4 (2) of Directive 2001/29/EC, once that arti-

cle has entered UK law under the European Union (Withdrawal) Act.  

9F). Terms and conditions in financial advertising as related to audio forms of communication 

 Issue: The Consumer Credit Directive (2008/48/EC) deals with credit arrangements throughout the single 

market. It replaced Council Directive 87/102/EEC and was transposed into UK legislation via six different 

statutory instruments that made changes to the Consumer Credit Act 1974.  

 

Article 4.1 of the Directive states: 

 

1. Any advertising concerning credit agreements which indicates an interest rate or any figures relating to 

the cost of the credit to the consumer shall include standard information in accordance with this Article. 

 

This has an impact on all advertising dealing with financial terms and conditions, but is particularly felt in 

any audio format, most notably commercial radio. The panel pointed out that Article 4.1 of the Directive 

often adds as much as ten seconds to any radio advertisement, something which costs the industry mil-

lions pounds a year despite little tangible benefit. We were told that less than 4% of adults can recall any 

of the relevant figures in an advertisement one minute after having heard it. 
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Opinions: The panel felt that, whereas the terms of Article 4 of the Consumer Credit Directive are reason-

able in relation to the print advertising or to visual presentations of credit agreements, they unfairly impact 

radio, where it would be better if consumers who were interested were given specific details of a website 

for the full terms and conditions.  

 

Recommendation: To deal with the issue for audio advertising, the RTI recommends the addition of a fifth 

sub clause to Article 4 of the Consumer Credit Directive, as follows:  

5. All forms of audio broadcasting are exempted from the terms of this Article. Instead of listing the interest 

rate or any figures relating to the cost of the credit, audio formats must present a URL where potential 

consumers can find the full terms and conditions as they apply.  

Since the Statutory Instruments which enact the Consumer Credit Directive in UK law refer constantly 

back to Article 4 as it applies, simply changing the Directive as stated above should create a ripple effect 

through the Statutory Instruments to create the change that our panel sought. 

Following consultation, a sixth clause should also be added to specify what key bits of headline infor-

mation radio ads need to contain, such as what the cost of a loan would be to consumers. This would en-

able HMG to ensure that the most important bits of financial information are communicated to listeners in 

broadcasts, while removing uninformative boilerplate clutter.  

 



46 

 

 

 

 

 

 

 

 

 

 

Annexes  

 

 

 

 

 

 

 



47 

 

Annex 1 

Relevant sections of the WTO Government Procurement Agreement (revised GPA, 2012): 

Article IV — General Principles 

Non-Discrimination: With respect to any measure regarding covered procurement, each Party, 

including its procuring entities, shall accord immediately and unconditionally to the goods and 

services of any other Party and to the suppliers of any other Party offering the goods or services 

of any Party, treatment no less favourable than the treatment the Party, including its procuring 

entities, accords to: 

i) domestic goods, services and suppliers; and; 

ii) goods, services and suppliers of any other Party. 

With respect to any measure regarding covered procurement, a Party, including its procuring 

entities, shall not: 

iii) treat a locally established supplier less favourably than another locally established supplier 

on the basis of the degree of foreign affiliation or ownership; or; 

iv) discriminate against a locally established supplier on the basis that the goods or services 

offered by that supplier for a particular procurement are goods or services of any other 

Party. 

Use of Electronic Means: When conducting covered procurement by electronic means, a 

procuring entity shall: 

v) ensure that the procurement is conducted using information technology systems and 

software, including those related to authentication and encryption of information, that are 

generally available and interoperable with other generally available information technology 

systems and software; and; 

vi) maintain mechanisms that ensure the integrity of requests for participation and tenders, 

including establishment of the time of receipt and the prevention of inappropriate access. 

Conduct of Procurement: A procuring entity shall conduct covered procurement in a transparent 

and impartial manner that: 

vii) is consistent with this Agreement, using methods such as open tendering, selective 

tendering and limited tendering; 

viii) avoids conflicts of interest; and; 

ix) prevents corrupt practices. 

Rules of Origin: For purposes of covered procurement, a Party shall not apply rules of origin to 

goods or services imported from or supplied from another Party that are different from the rules 
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of origin the Party applies at the same time in the normal course of trade to imports or supplies 

of the same goods or services from the same Party.  

Offsets: With regard to covered procurement, a Party, including its procuring entities, shall not 

seek, take account of, impose or enforce any offset.  

Measures Not Specific to Procurement: Paragraphs 1 and 2 shall not apply to:  customs duties 

and charges of any kind imposed on, or in connection with, importation; the method of levying 

such duties and charges; other import regulations or formalities and measures affecting trade in 

services other than measures governing covered procurement. 

Article VI — Information on the Procurement System 

Each Party shall:  

x) promptly publish any law, regulation, judicial decision, administrative ruling of general 

application, standard contract clause mandated by law or regulation and incorporated by 

reference in notices or tender documentation and procedure regarding covered 

procurement, and any modifications thereof, in an officially designated electronic or paper 

medium that is widely disseminated and remains readily accessible to the public; and; 

xi) provide an explanation thereof to any Party, on request.  

Each Party shall list:  

xii) in Appendix II, the electronic or paper media in which the Party publishes the information 

described in paragraph 1; 

xiii) in Appendix III, the electronic or paper media in which the Party publishes the notices 

required by Articles VII, IX:7 and XVI:2; and; 

xiv) in Appendix IV, the website address or addresses where the Party publishes:  

xv) its procurement statistics pursuant to Article XVI:5; or; 

xvi) its notices concerning awarded contracts pursuant to Article XVI:6.  

xvii) Each Party shall promptly notify the Committee of any modification to the Party’s 

information listed in Appendix II, III or IV. 

Article VII — Notices 

Notice of Intended Procurement: For each covered procurement, a procuring entity shall publish 

a notice of intended procurement in the appropriate paper or electronic medium listed in 

Appendix III, except in the circumstances described in Article XIII.  Such medium shall be widely 

disseminated and such notices shall remain readily accessible to the public, at least until 

expiration of the time-period indicated in the notice.  The notices shall:  
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xviii) for procuring entities covered under Annex 1, be accessible by electronic means free of 

charge through a single point of access, for at least any minimum period of time specified in 

Appendix III;  and ; 

xix) for procuring entities covered under Annex 2 or 3, where accessible by electronic means, 

be provided, at least, through links in a gateway electronic site that is accessible free of 

charge.  

Parties, including their procuring entities covered under Annex 2 or 3, are encouraged to 

publish their notices by electronic means free of charge through a single point of access.  

Except as otherwise provided in this Agreement, each notice of intended procurement shall 

include: 

xx) the name and address of the procuring entity and other information necessary to contact 

the procuring entity and obtain all relevant documents relating to the procurement, and their 

cost and terms of payment, if any; 

xxi) a description of the procurement, including the nature and the quantity of the goods or 

services to be procured or, where the quantity is not known, the estimated quantity; 

xxii) for recurring contracts, an estimate, if possible, of the timing of subsequent notices of 

intended procurement; 

xxiii) a description of any options; 

xxiv) the time-frame for delivery of goods or services or the duration of the contract; 

xxv) the procurement method that will be used and whether it will involve negotiation or 

electronic auction; 

xxvi) where applicable, the address and any final date for the submission of requests for 

participation in the procurement; 

xxvii) the address and the final date for the submission of tenders; 

xxviii) the language or languages in which tenders or requests for participation may be 

submitted, if they may be submitted in a language other than an official language of the 

Party of the procuring entity; 

xxix) a list and brief description of any conditions for participation of suppliers, including any 

requirements for specific documents or certifications to be provided by suppliers in 

connection therewith, unless such requirements are included in tender documentation that 

is made available to all interested suppliers at the same time as the notice of intended 

procurement; 

xxx) where, pursuant to Article IX, a procuring entity intends to select a limited number of 

qualified suppliers to be invited to tender, the criteria that will be used to select them and, 



50 

 

where applicable, any limitation on the number of suppliers that will be permitted to 

tender; and 

xxxi) an indication that the procurement is covered by this Agreement. 

Summary Notice: For each case of intended procurement, a procuring entity shall publish a 

summary notice that is readily accessible, at the same time as the publication of the notice of 

intended procurement, in one of the WTO languages.  The summary notice shall contain at 

least the following information: 

xxxii) the subject-matter of the procurement; 

xxxiii) the final date for the submission of tenders or, where applicable, any final date for the 

submission of requests for participation in the procurement or for inclusion on a multi-use 

list; and 

xxxiv) the address from which documents relating to the procurement may be requested. 

Notice of Planned Procurement: Procuring entities are encouraged to publish in the appropriate 

paper or electronic medium listed in Appendix III as early as possible in each fiscal year a 

notice regarding their future procurement plans (hereinafter referred to as “notice of planned 

procurement”).  The notice of planned procurement should include the subject-matter of the 

procurement and the planned date of the publication of the notice of intended procurement. 

A procuring entity covered under Annex 2 or 3 may use a notice of planned procurement as a 

notice of intended procurement provided that the notice of planned procurement includes as 

much of the information referred to in paragraph 2 as is available to the entity and a statement 

that interested suppliers should express their interest in the procurement to the procuring entity. 

Article IX — Qualification of Suppliers 

Registration Systems and Qualification Procedures: A Party, including its procuring entities, 

may maintain a supplier registration system under which interested suppliers are required to 

register and provide certain information. 

Each Party shall ensure that: 

xxxv) its procuring entities make efforts to minimize differences in their qualification 

procedures; and 

xxxvi) where its procuring entities maintain registration systems, the entities make efforts to 

minimize differences in their registration systems. 

A Party, including its procuring entities, shall not adopt or apply any registration system or 

qualification procedure with the purpose or the effect of creating unnecessary obstacles to the 

participation of suppliers of another Party in its procurement.  

Selective Tendering: Where a procuring entity intends to use selective tendering, the entity 

shall: 
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xxxvii) include in the notice of intended procurement at least the information specified in 

Article VII:2(a), (b), (f), (g), (j), (k) and (l) and invite suppliers to submit a request for 

participation; and 

xxxviii) provide, by the commencement of the time-period for tendering, at least the information 

in Article VII:2 (c), (d), (e), (h) and (i) to the qualified suppliers that it notifies as specified in 

Article XI:3(b). 

A procuring entity shall allow all qualified suppliers to participate in a particular procurement, 

unless the procuring entity states in the notice of intended procurement any limitation on the 

number of suppliers that will be permitted to tender and the criteria for selecting the limited 

number of suppliers. 

Where the tender documentation is not made publicly available from the date of publication of 

the notice referred to in paragraph 4, a procuring entity shall ensure that those documents are 

made available at the same time to all the qualified suppliers selected in accordance with 

paragraph 5.  

Multi-Use Lists: A procuring entity may maintain a multi-use list of suppliers, provided that a 

notice inviting interested suppliers to apply for inclusion on the list is: 

xxxix) published annually; and; 

xl) where published by electronic means, made available continuously, 

xli) in the appropriate medium listed in Appendix III.  

The notice provided for in paragraph 7 shall include: 

xlii) a description of the goods or services, or categories thereof, for which the list may be used; 

xliii) the conditions for participation to be satisfied by suppliers for inclusion on the list and the 

methods that the procuring entity will use to verify that a supplier satisfies the conditions; 

xliv) the name and address of the procuring entity and other information necessary to contact 

the entity and obtain all relevant documents relating to the list; 

xlv) the period of validity of the list and the means for its renewal or termination, or where the 

period of validity is not provided, an indication of the method by which notice will be given of 

the termination of use of the list; and  

xlvi) an indication that the list may be used for procurement covered by this Agreement.  

Notwithstanding paragraph 7, where a multi-use list will be valid for three years or less, a 

procuring entity may publish the notice referred to in paragraph 7 only once, at the beginning of 

the period of validity of the list, provided that the notice: 

xlvii) states the period of validity and that further notices will not be published; and; 
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xlviii) is published by electronic means and is made available continuously during the period of 

its validity. 

A procuring entity shall allow suppliers to apply at any time for inclusion on a multi-use list and 

shall include on the list all qualified suppliers within a reasonably short time. 

Where a supplier that is not included on a multi-use list submits a request for participation in a 

procurement based on a multi-use list and all required documents, within the time-period 

provided for in Article XI:2, a procuring entity shall examine the request.  The procuring entity 

shall not exclude the supplier from consideration in respect of the procurement on the grounds 

that the entity has insufficient time to examine the request, unless, in exceptional cases, due to 

the complexity of the procurement, the entity is not able to complete the examination of the 

request within the time-period allowed for the submission of tenders.  

Annex 2 and Annex 3 Entities: A procuring entity covered under Annex 2 or 3 may use a notice 

inviting suppliers to apply for inclusion on a multi-use list as a notice of intended procurement, 

provided that:  

xlix) the notice is published in accordance with paragraph 7 and includes the information 

required under paragraph 8, as much of the information required under Article VII:2 as is 

available and a statement that it constitutes a notice of intended procurement or that only 

the suppliers on the multi-use list will receive further notices of procurement covered by the 

multi-use list; and; 

l) the entity promptly provides to suppliers that have expressed an interest in a given 

procurement to the entity, sufficient information to permit them to assess their interest in the 

procurement, including all remaining information required in Article VII:2, to the extent such 

information is available. 

A procuring entity covered under Annex 2 or 3 may allow a supplier that has applied for 

inclusion on a multi-use list in accordance with paragraph 10 to tender in a given procurement, 

where there is sufficient time for the procuring entity to examine whether the supplier satisfies 

the conditions for participation.  

Information on Procuring Entity Decisions: A procuring entity shall promptly inform any supplier 

that submits a request for participation in a procurement or application for inclusion on a multi-

use list of the procuring entity’s decision with respect to the request or application. 

Where a procuring entity rejects a supplier’s request for participation in a procurement or 

application for inclusion on a multi-use list, ceases to recognize a supplier as qualified, or 

removes a supplier from a multi-use list, the entity shall promptly inform the supplier and, on 

request of the supplier, promptly provide the supplier with a written explanation of the reasons 

for its decision. 

Article X — Technical Specifications and Tender Documentation 
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Technical Specifications: A procuring entity shall not prepare, adopt or apply any technical 

specification or prescribe any conformity assessment procedure with the purpose or the effect 

of creating unnecessary obstacles to international trade. 

In prescribing the technical specifications for the goods or services being procured, a procuring 

entity shall, where appropriate: 

li) set out the technical specification in terms of performance and functional requirements, 

rather than design or descriptive characteristics; and; 

lii) base the technical specification on international standards, where such exist; otherwise, on 

national technical regulations, recognized national standards or building codes. 

Where design or descriptive characteristics are used in the technical specifications, a procuring 

entity should indicate, where appropriate, that it will consider tenders of equivalent goods or 

services that demonstrably fulfil the requirements of the procurement by including words such 

as “or equivalent” in the tender documentation. 

A procuring entity shall not prescribe technical specifications that require or refer to a particular 

trademark or trade name, patent, copyright, design, type, specific origin, producer or supplier, 

unless there is no other sufficiently precise or intelligible way of describing the procurement 

requirements and provided that, in such cases, the entity includes words such as “or equivalent” 

in the tender documentation. 

A procuring entity shall not seek or accept, in a manner that would have the effect of precluding 

competition, advice that may be used in the preparation or adoption of any technical 

specification for a specific procurement from a person that may have a commercial interest in 

the procurement. 

For greater certainty, a Party, including its procuring entities, may, in accordance with this 

Article, prepare, adopt or apply technical specifications to promote the conservation of natural 

resources or protect the environment.  

Tender Documentation: A procuring entity shall make available to suppliers’ tender 

documentation that includes all information necessary to permit suppliers to prepare and submit 

responsive tenders.  Unless already provided in the notice of intended procurement, such 

documentation shall include a complete description of: 

liii) the procurement, including the nature and the quantity of the goods or services to be 

procured or, where the quantity is not known, the estimated quantity and any requirements 

to be fulfilled, including any technical specifications, conformity assessment certification, 

plans, drawings or instructional materials; 

liv) any conditions for participation of suppliers, including a list of information and documents 

that suppliers are required to submit in connection with the conditions for participation; 
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lv) all evaluation criteria the entity will apply in the awarding of the contract, and, except where 

price is the sole criterion, the relative importance of such criteria; 

lvi) where the procuring entity will conduct the procurement by electronic means, any 

authentication and encryption requirements or other requirements related to the submission 

of information by electronic means; 

lvii) where the procuring entity will hold an electronic auction, the rules, including identification 

of the elements of the tender related to the evaluation criteria, on which the auction will be 

conducted; 

lviii) where there will be a public opening of tenders, the date, time and place for the opening 

and, where appropriate, the persons authorized to be present; 

lix) any other terms or conditions, including terms of payment and any limitation on the means 

by which tenders may be submitted, such as whether on paper or by electronic means; and; 

lx) any dates for the delivery of goods or the supply of services. 

In establishing any date for the delivery of goods or the supply of services being procured, a 

procuring entity shall take into account such factors as the complexity of the procurement, the 

extent of subcontracting anticipated and the realistic time required for production, de-stocking 

and transport of goods from the point of supply or for supply of services. 

The evaluation criteria set out in the notice of intended procurement or tender documentation 

may include, among others, price and other cost factors, quality, technical merit, environmental 

characteristics and terms of delivery. 

A procuring entity shall promptly: 

lxi) make available tender documentation to ensure that interested suppliers have sufficient 

time to submit responsive tenders; 

lxii) provide, on request, the tender documentation to any interested supplier; and; 

lxiii) reply to any reasonable request for relevant information by any interested or 

participating supplier, provided that such information does not give that supplier an 

advantage over other suppliers. 

Modifications: Where, prior to the award of a contract, a procuring entity modifies the criteria or 

requirements set out in the notice of intended procurement or tender documentation provided to 

participating suppliers, or amends or reissues a notice or tender documentation, it shall transmit 

in writing all such modifications or amended or re-issued notice or tender documentation: 

lxiv) to all suppliers that are participating at the time of the modification, amendment or 

re-issuance, where such suppliers are known to the entity, and in all other cases, in the 

same manner as the original information was made available; and; 
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lxv) in adequate time to allow such suppliers to modify and re-submit amended tenders, as 

appropriate. 

Article XI — Time-Periods 

General: A procuring entity shall, consistent with its own reasonable needs, provide sufficient 

time for suppliers to prepare and submit requests for participation and responsive tenders, 

taking into account such factors as: 

lxvi) the nature and complexity of the procurement; 

lxvii) the extent of subcontracting anticipated; and; 

lxviii) the time necessary for transmitting tenders by non-electronic means from foreign as well 

as domestic points where electronic means are not used. 

Such time-periods, including any extension of the time-periods, shall be the same for all 

interested or participating suppliers.  

Deadlines: A procuring entity that uses selective tendering shall establish that the final date for 

the submission of requests for participation shall not, in principle, be less than 25 days from the 

date of publication of the notice of intended procurement.  Where a state of urgency duly 

substantiated by the procuring entity renders this time-period impracticable, the time-period may 

be reduced to not less than 10 days. 

Except as provided for in paragraphs 4, 5, 7 and 8 a procuring entity shall establish that the final 

date for the submission of tenders shall not be less than 40 days from the date on which: 

lxix) in the case of open tendering, the notice of intended procurement is published; or; 

lxx) in the case of selective tendering, the entity notifies suppliers that they will be invited to 

submit tenders, whether or not it uses a multi-use list. 

lxxi) A procuring entity may reduce the time-period for tendering established in accordance with 

paragraph 3 to not less than 10 days where:  

lxxii) the procuring entity has published a notice of planned procurement as described in 

Article VII:4 at least 40 days and not more than 12 months in advance of the publication of 

the notice of intended procurement, and the notice of planned procurement contains: 

lxxiii) a description of the procurement; 

lxxiv) the approximate final dates for the submission of tenders or requests for participation; 

lxxv) a statement that interested suppliers should express their interest in the procurement to 

the procuring entity; 

lxxvi) the address from which documents relating to the procurement may be obtained; and; 
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lxxvii) as much of the information that is required for the notice of intended procurement under 

Article VII:2, as is available; 

lxxviii) the procuring entity, for recurring contracts, indicates in an initial notice of intended 

procurement that subsequent notices will provide time-periods for tendering based on this 

paragraph; or; 

lxxix) a state of urgency duly substantiated by the procuring entity renders the time-period for 

tendering established in accordance with paragraph 3 impracticable. 

A procuring entity may reduce the time-period for tendering established in accordance with 

paragraph 3 by five days for each one of the following circumstances: 

lxxx) the notice of intended procurement is published by electronic means; 

lxxxi) all the tender documentation is made available by electronic means from the date of the 

publication of the notice of intended procurement; and; 

lxxxii) the entity accepts tenders by electronic means. 

The use of paragraph 5, in conjunction with paragraph 4, shall in no case result in the reduction 

of the time-period for tendering established in accordance with paragraph 3 to less than 10 days 

from the date on which the notice of intended procurement is published. 

Notwithstanding any other provision in this Article, where a procuring entity purchases 

commercial goods or services, or any combination thereof, it may reduce the time-period for 

tendering established in accordance with paragraph 3 to not less than 13 days, provided that it 

publishes by electronic means, at the same time, both the notice of intended procurement and 

the tender documentation.  In addition, where the entity accepts tenders for commercial goods 

or services by electronic means, it may reduce the time-period established in accordance with 

paragraph 3 to not less than 10 days. 

Where a procuring entity covered under Annex 2 or 3 has selected all or a limited number of 

qualified suppliers, the time-period for tendering may be fixed by mutual agreement between 

the procuring entity and the selected suppliers.  In the absence of agreement, the period shall 

not be less than 10 days. 

Article XII — Negotiation 

A Party may provide for its procuring entities to conduct negotiations: 

lxxxiii) where the entity has indicated its intent to conduct negotiations in the notice of intended 

procurement required under Article VII:2; or; 

lxxxiv) where it appears from the evaluation that no tender is obviously the most advantageous 

in terms of the specific evaluation criteria set out in the notice of intended procurement or 

tender documentation.  

A procuring entity shall: 
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lxxxv) ensure that any elimination of suppliers participating in negotiations is carried out in 

accordance with the evaluation criteria set out in the notice of intended procurement or 

tender documentation; and; 

lxxxvi) where negotiations are concluded, provide a common deadline for the remaining 

participating suppliers to submit any new or revised tenders.  

Article XIII — Limited Tendering 

Provided that it does not use this provision for the purpose of avoiding competition among 

suppliers or in a manner that discriminates against suppliers of any other Party or protects 

domestic suppliers, a procuring entity may use limited tendering and may choose not to apply 

Articles VII through IX, X (paragraphs 7 through 11), XI, XII, XIV and XV only under any of the 

following circumstances: 

where:  

lxxxvii) no tenders were submitted or no suppliers requested participation; 

lxxxviii) no tenders that conform to the essential requirements of the tender documentation were 

submitted; 

lxxxix) no suppliers satisfied the conditions for participation; or; 

xc) the tenders submitted have been collusive, provided that the requirements of the tender 

documentation are not substantially modified; 

xci) where the goods or services can be supplied only by a particular supplier and no 

reasonable alternative or substitute goods or services exist for any of the following reasons: 

xcii) the requirement is for a work of art; 

xciii) the protection of patents, copyrights or other exclusive rights; or; 

xciv) due to an absence of competition for technical reasons; 

xcv) for additional deliveries by the original supplier of goods or services that were not included 

in the initial procurement where a change of supplier for such additional goods or services: 

xcvi) cannot be made for economic or technical reasons such as requirements of 

interchangeability or interoperability with existing equipment, software, services or 

installations procured under the initial procurement; and; 

xcvii) would cause significant inconvenience or substantial duplication of costs for the 

procuring entity; 

xcviii) insofar as is strictly necessary where, for reasons of extreme urgency brought about by 

events unforeseeable by the procuring entity, the goods or services could not be obtained 

in time using open tendering or selective tendering;  
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xcix) for goods purchased on a commodity market; 

c) where a procuring entity procures a prototype or a first good or service that is developed at 

its request in the course of, and for, a particular contract for research, experiment, study or 

original development.  Original development of a first good or service may include limited 

production or supply in order to incorporate the results of field testing and to demonstrate 

that the good or service is suitable for production or supply in quantity to acceptable quality 

standards, but does not include quantity production or supply to establish commercial 

viability or to recover research and development costs; 

ci) for purchases made under exceptionally advantageous conditions that only arise in the very 

short term in the case of unusual disposals such as those arising from liquidation, 

receivership or bankruptcy, but not for routine purchases from regular suppliers; or; 

cii) where a contract is awarded to a winner of a design contest provided that the contest has 

been organized in a manner that is consistent with the principles of this Agreement, in 

particular relating to the publication of a notice of intended procurement; and; 

ciii) the participants are judged by an independent jury with a view to a design contract being 

awarded to a winner.  

A procuring entity shall prepare a report in writing on each contract awarded under paragraph 1. 

The report shall include the name of the procuring entity, the value and kind of goods or 

services procured and a statement indicating the circumstances and conditions described in 

paragraph 1 that justified the use of limited tendering. 

Article XIV — Electronic Auctions 

Where a procuring entity intends to conduct a covered procurement using an electronic auction, 

the entity shall provide each participant, before commencing the electronic auction, with: 

civ) the automatic evaluation method, including the mathematical formula, that is based on the 

evaluation criteria set out in the tender documentation and that will be used in the automatic 

ranking or re-ranking during the auction; 

cv) the results of any initial evaluation of the elements of its tender where the contract is to be 

awarded on the basis of the most advantageous tender; and; 

cvi) any other relevant information relating to the conduct of the auction. 

Article XV — Treatment of Tenders and Awarding of Contracts 

Treatment of Tenders: A procuring entity shall receive, open and treat all tenders under 

procedures that guarantee the fairness and impartiality of the procurement process, and the 

confidentiality of tenders. 
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A procuring entity shall not penalize any supplier whose tender is received after the time 

specified for receiving tenders if the delay is due solely to mishandling on the part of the 

procuring entity. 

Where a procuring entity provides a supplier with an opportunity to correct unintentional errors 

of form between the opening of tenders and the awarding of the contract, the procuring entity 

shall provide the same opportunity to all participating suppliers.  

Awarding of Contracts: To be considered for an award, a tender shall be submitted in writing 

and shall, at the time of opening, comply with the essential requirements set out in the notices 

and tender documentation and be from a supplier that satisfies the conditions for participation. 

Unless a procuring entity determines that it is not in the public interest to award a contract, the 

entity shall award the contract to the supplier that the entity has determined to be capable of 

fulfilling the terms of the contract and that, based solely on the evaluation criteria specified in 

the notices and tender documentation, has submitted: 

cvii) the most advantageous tender; or; 

cviii) where price is the sole criterion, the lowest price. 

Where a procuring entity receives a tender with a price that is abnormally lower than the prices 

in other tenders submitted, it may verify with the supplier that it satisfies the conditions for 

participation and is capable of fulfilling the terms of the contract. 

A procuring entity shall not use options, cancel a procurement or modify awarded contracts in a 

manner that circumvents the obligations under this Agreement. 

Article XVI — Transparency of Procurement Information 

Information Provided to Suppliers: A procuring entity shall promptly inform participating 

suppliers of the entity’s contract award decisions and, on the request of a supplier, shall do so 

in writing.  Subject to paragraphs 2 and 3 of Article XVII, a procuring entity shall, on request, 

provide an unsuccessful supplier with an explanation of the reasons why the entity did not 

select its tender and the relative advantages of the successful supplier’s tender. 

Publication of Award Information: Not later than 72 days after the award of each contract 

covered by this Agreement, a procuring entity shall publish a notice in the appropriate paper or 

electronic medium listed in Appendix III.  Where the entity publishes the notice only in an 

electronic medium, the information shall remain readily accessible for a reasonable period of 

time.  The notice shall include at least the following information: 

cix) a description of the goods or services procured; 

cx) the name and address of the procuring entity; 

cxi) the name and address of the successful supplier; 
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cxii) the value of the successful tender or the highest and lowest offers taken into account in the 

award of the contract; 

cxiii) the date of award; and; 

cxiv) the type of procurement method used, and in cases where limited tendering was used in 

accordance with Article XIII, a description of the circumstances justifying the use of limited 

tendering. 

Maintenance of Documentation, Reports and Electronic Traceability: Each procuring entity 

shall, for a period of at least three years from the date it awards a contract, maintain: 

cxv) the documentation and reports of tendering procedures and contract awards relating to 

covered procurement, including the reports required under Article XIII; and; 

cxvi) data that ensure the appropriate traceability of the conduct of covered procurement by 

electronic means. 

Collection and Reporting of Statistics: Each Party shall collect and report to the Committee 

statistics on its contracts covered by this Agreement.  Each report shall cover one year and be 

submitted within two years of the end of the reporting period, and shall contain: 

for Annex 1 procuring entities: 

cxvii) the number and total value, for all such entities, of all contracts covered by this 

Agreement; 

cxviii) the number and total value of all contracts covered by this Agreement awarded by each 

such entity, broken down by categories of goods and services according to an 

internationally recognized uniform classification system; and; 

cxix) the number and total value of all contracts covered by this Agreement awarded by each 

such entity under limited tendering; 

cxx) for Annex 2 and 3 procuring entities, the number and total value of contracts covered by 

this Agreement awarded by all such entities, broken down by Annex; and; 

cxxi) estimates for the data required under subparagraphs (a) and (b), with an explanation of 

the methodology used to develop the estimates, where it is not feasible to provide the data. 

Where a Party publishes its statistics on an official website, in a manner that is consistent with 

the requirements of paragraph 4, the Party may substitute a notification to the Committee of the 

website address for the submission of the data under paragraph 4, with any instructions 

necessary to access and use such statistics. 

Where a Party requires notices concerning awarded contracts, pursuant to paragraph 2, to be 

published electronically and where such notices are accessible to the public through a single 

database in a form permitting analysis of the covered contracts, the Party may substitute a 
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notification to the Committee of the website address for the submission of the data under 

paragraph 4, with any instructions necessary to access and use such data. 

Article XVII — Disclosure of Information 

Provision of Information to Parties: On request of any other Party, a Party shall provide promptly 

any information necessary to determine whether a procurement was conducted fairly, 

impartially and in accordance with this Agreement, including information on the characteristics 

and relative advantages of the successful tender.  In cases where release of the information 

would prejudice competition in future tenders, the Party that receives the information shall not 

disclose it to any supplier, except after consulting with, and obtaining the agreement of, the 

Party that provided the information. 

Non-Disclosure of Information: Notwithstanding any other provision of this Agreement, a Party, 

including its procuring entities, shall not provide to any particular supplier information that might 

prejudice fair competition between suppliers. 

Nothing in this Agreement shall be construed to require a Party, including its procuring entities, 

authorities and review bodies, to disclose confidential information where disclosure: 

cxxii) would impede law enforcement; 

cxxiii) might prejudice fair competition between suppliers; 

cxxiv) would prejudice the legitimate commercial interests of particular persons, including the 

protection of intellectual property; or; 

cxxv) would otherwise be contrary to the public interest. 

Article XVIII — Domestic Review Procedures 

Each Party shall provide a timely, effective, transparent and non-discriminatory administrative or 

judicial review procedure through which a supplier may challenge: 

cxxvi) a breach of the Agreement; or; 

cxxvii) where the supplier does not have a right to challenge directly a breach of the Agreement 

under the domestic law of a Party, a failure to comply with a Party’s measures 

implementing this Agreement, 

cxxviii) arising in the context of a covered procurement, in which the supplier has, or has had, 

an interest.  The procedural rules for all challenges shall be in writing and made generally 

available.  

In the event of a complaint by a supplier, arising in the context of covered procurement in which 

the supplier has, or has had, an interest, that there has been a breach or a failure as referred to 

in paragraph 1, the Party of the procuring entity conducting the procurement shall encourage 

the entity and the supplier to seek resolution of the complaint through consultations.  The entity 

shall accord impartial and timely consideration to any such complaint in a manner that is not 
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prejudicial to the supplier’s participation in ongoing or future procurement or its right to seek 

corrective measures under the administrative or judicial review procedure. 

Each supplier shall be allowed a sufficient period of time to prepare and submit a challenge, 

which in no case shall be less than 10 days from the time when the basis of the challenge 

became known or reasonably should have become known to the supplier. 

Each Party shall establish or designate at least one impartial administrative or judicial authority 

that is independent of its procuring entities to receive and review a challenge by a supplier 

arising in the context of a covered procurement. 

Where a body other than an authority referred to in paragraph 4 initially reviews a challenge, the 

Party shall ensure that the supplier may appeal the initial decision to an impartial administrative 

or judicial authority that is independent of the procuring entity whose procurement is the subject 

of the challenge. 

Each Party shall ensure that a review body that is not a court shall have its decision subject to 

judicial review or have procedures that provide that: 

cxxix) the procuring entity shall respond in writing to the challenge and disclose all relevant 

documents to the review body; 

cxxx) the participants to the proceedings (hereinafter referred to as “participants”) shall have 

the right to be heard prior to a decision of the review body being made on the challenge; 

cxxxi) the participants shall have the right to be represented and accompanied; 

cxxxii) the participants shall have access to all proceedings; 

cxxxiii) the participants shall have the right to request that the proceedings take place in public 

and that witnesses may be presented; and; 

cxxxiv) the review body shall make its decisions or recommendations in a timely fashion, in 

writing, and shall include an explanation of the basis for each decision or recommendation. 

Each Party shall adopt or maintain procedures that provide for: 

cxxxv) rapid interim measures to preserve the supplier’s opportunity to participate in the 

procurement.  Such interim measures may result in suspension of the procurement 

process.  The procedures may provide that overriding adverse consequences for the 

interests concerned, including the public interest, may be taken into account when deciding 

whether such measures should be applied.  Just cause for not acting shall be provided in 

writing; and; 

cxxxvi) where a review body has determined that there has been a breach or a failure as 

referred to in paragraph 1, corrective action or compensation for the loss or damages 

suffered, which may be limited to either the costs for the preparation of the tender or the 

costs relating to the challenge, or both. 
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Annex 2 

Relevant sections of The Railways (Interoperability) Regulations 2011: 

Regulation 1: Citation, commencement and extent 

(1) These Regulations may be cited as the Railways (Interoperability) Regulations 2011.  

(2) These Regulations come into force on 16th January 2012. 

Regulation 4: Requirement for authorisation 

(1) No person is to put into use any structural subsystem unless—  

(a) the Safety Authority has given an authorisation under these Regulations for the placing in 

service of that subsystem; 

(b) the Competent Authority has decided under regulation 13 that for the upgrading or renewal 

of the subsystem, an authorisation is not required for the subsystem to be put into use; or 

(c) in the case of a vehicle, an authorisation— 

(i) has been granted in accordance with the Directive in another Member State, or 

(ii) was granted before 19th July 2008 and pursuant to article 21(12) of the Directive remains 

valid in another Member State. 

(2) A structural subsystem is put into use when, having been constructed, upgraded or 

renewed, it is first used on or as part of the rail system in the United Kingdom for the 

transportation of passengers or freight or for the purpose for which it was designed.  

(3) For the purposes of paragraph (2) use of a structural subsystem does not include any 

testing or trials conducted in the verification assessment procedure or for additional checks 

required by the Safety Authority. 

Regulation 5: Application for authorisation 

1) A person may apply for an authorisation in respect of any structural subsystem to be placed 

in service if—  

(a) the authorisation is required under regulation 4(1); 

(b) an authorisation is not required under regulation 4(1) because regulation 3(2) or (5)(a) 

applies, but the person nevertheless wants an authorisation; or 

(c) an authorisation is not required under regulation 4(1) because regulation 4(1)(c) applies, but 

the person nevertheless wants an authorisation. 

(2) In order for an application to be valid it must be made in writing to the Safety Authority and 

be accompanied by—  
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(a) the technical file compiled in accordance with regulation 17; and 

(b) the verification declaration. 

(3) Subject to paragraph (4), in considering an application the Safety Authority must not require 

checks already carried out under the verification assessment procedure to be carried out again.  

(4) The Safety Authority may require such additional checks which the Safety Authority 

considers necessary in relation to the project subsystem if that subsystem appears to the Safety 

Authority not to meet the essential requirements.  

(5) Where additional checks are required under paragraph (4) the Safety Authority must—  

(a) inform the applicant that the application cannot be determined before the additional checks 

are carried out; and 

(b) notify the Secretary of State in writing forthwith of the additional checks it requires and the 

reasons for requiring those checks. 

(6) Paragraphs (2) and (4) are subject to regulations 6, 9 and 10.  

(7) Paragraph (5)(b) does not apply to DRDNI.  

(8) Paragraph (1)(c) does not apply in relation to the Channel Tunnel system. 

Regulation 6: Authorisation for a vehicle already authorised for another Member State 

(1) This regulation applies when an application is made pursuant to regulation 5(1)(c).  

(2) When this regulation applies paragraph (3) applies instead of regulation 5(2) and paragraph 

(4) applies instead of regulation 5(4).  

(3) In order for the application to be valid the application must be made in writing to the Safety 

Authority and accompanied by—  

(a) a copy of the authorisation referred to in regulation 4(1)(c) (“the first authorisation”); 

(b) if the first authorisation is a TSI conform authorisation, a technical file containing— 

(i) a copy of the technical file from the first authorisation; 

(ii) for a vehicle equipped with a data recorder not required by an applicable TSI, information on 

the procedures for collecting and evaluating the data; 

(iii) the documentation relating to the maintenance history and any technical modifications 

undertaken after the first authorisation; 

(iv) evidence on technical and operational characteristics that shows that the vehicle is 

compatible with the infrastructures and fixed installations, including climate conditions, energy 

supply system, control-command and signalling system, track gauge and infrastructure gauges, 

maximum permitted axle load and other constraints of the network; and 
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(v) any certificate of verification in relation to notified national technical rules; 

(c) if the first authorisation is not a TSI conform authorisation, a technical file containing— 

(i) information on the procedure followed in relation to the first authorisation in order to show 

that vehicle complied with the safety requirements in force and information on any derogation 

that applies; 

(ii) the technical data and information on the maintenance programme and operational 

characteristics, including, for a vehicle equipped with a data recorder, information on the 

procedures for collecting and evaluating the data; 

(iii) the documentation relating to the maintenance and operational history and any technical 

modifications undertaken after the first authorisation; 

(iv) evidence on technical and operational characteristics that shows that the vehicle is 

compatible with the infrastructures and fixed installations, including climate conditions, energy 

supply system, control-command and signalling system, track gauge and infrastructure gauges, 

maximum permitted axle load and other constraints of the network; and 

(v) any certificate of verification in relation to notified national technical rules; 

(d) if the first authorisation was made, in accordance with Article 26 of the Directive, on the 

basis of a declaration of conformity to type, a copy of the declaration; and 

(e) any verification declaration from the project entity made under paragraph (9). 

(4) If the first authorisation is a TSI conform authorisation, the Safety Authority may, after 

consultation with an applicant, require the applicant, by notice in writing, to carry out additional 

tests on the network concerned or risk analysis and to provide any additional information which 

the Safety Authority considers necessary in order to check—  

(a) technical compatibility between the vehicle and the network concerned, including the notified 

national technical rules applicable to the open points needed to ensure such compatibility; and 

(b) compatibility with any notified national technical rules applicable to any specific case 

identified in any applicable TSI. 

(5) If the first authorisation is not a TSI conform authorisation the Safety Authority may, after 

consultation with an applicant, require the applicant, by notice in writing, to carry out additional 

tests on the network concerned or risk analysis and to provide any additional information which 

the Safety Authority considers necessary in order to verify that—  

(a) if there is a substantial safety risk, matters covered by the information referred to in 

paragraph (3)(c)(i) and (ii); and 

(b) matters covered by the information referred to in paragraph (3)(c)(iii) and (iv), comply with 

any applicable notified national technical rules.  
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(6) The infrastructure manager must, if requested by the applicant, make reasonable efforts to 

enable any tests required under paragraphs (4) and (5) to be completed before the date which 

is three months after the date on which the infrastructure manager received the request.  

(7) If there are any applicable notified national technical rules that must be assessed against in 

order to comply with requirements made by the Safety Authority under paragraphs (4) or (5), the 

project entity must, in order for the application to proceed, engage a designated body, or if the 

engagement is made before one year after the coming into force of these Regulations either a 

designated body or a notified body, to assess conformity with those rules.  

(8) A notified body engaged to assess conformity with notified national technical rules may only 

continue to carry out that function after the beginning of the day which is one year after the 

coming into force of these Regulations if it has also been appointed as a designated body under 

regulation 31 (whether or not the appointment as a notified body remains in place).  

(9) If a body is engaged in accordance with paragraph (7), in order for the application to 

proceed, the project entity must draw up a declaration in relation to the project subsystem after 

the body appointed under paragraph (7) has, in accordance with Annex VI to the Directive, 

drawn up a certificate of verification and compiled a technical file.  

(10) The Safety Authority may only require additional information, risk analysis and tests under 

paragraphs (4) and (5) to the extent they are necessary for verifying compatibility with national 

rules that are classified as Group B or Group C in the reference document.  

(11) “Group B” and “Group C” have the same meaning as in Annex VII to the Directive and the 

“reference document” means the document adopted and updated from time to time by the 

Commission in accordance with Articles 27(4) and 29(3) of the Directive.  

(12) This regulation does not apply in relation to the Channel Tunnel system. 

Regulation 7: Authorisation decision 

(1) The Safety Authority must determine an application by—  

(a) authorising the placing in service of the structural subsystem; or 

(b) refusing the application for authorisation. 

(2) The Safety Authority must, and may only, issue an authorisation for the placing in service of 

a structural subsystem, where it is satisfied that—  

(a) the verification declaration, if required, has been drawn up in accordance with Annex V to 

the Directive; 

(b) the project subsystem is technically compatible with the rail system into which it is being 

integrated; and 
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(c) the project subsystem has been so designed, constructed and installed as to meet the 

essential requirements relating to that subsystem when placed in service. 

(3) The Safety Authority may include conditions in an authorisation.  

(4) In this regulation “conditions” means—  

(a) restrictions or limitations on the use of the structural subsystem; or 

(b) requirements that must be met by a time specified in the authorisation. 

(5) The Safety Authority must consider an application under regulation 5(1)(c) submitted in 

accordance with regulation 6 as soon as possible and make the decision as to whether to issue 

an authorisation on or before—  

(a) in the case of a vehicle with a TSI conform authorisation from another Member State, the 

later of— 

(i) the date falling two months after the Safety Authority receives the technical file; and 

(ii) if the applicant receives a notice under regulation 6(4) before the date referred to in (i), the 

date falling one month after the provision of all the information, risk analysis and results of the 

checks required by the notice; and 

(b) in the case of a vehicle with an authorisation from another Member State which is not a TSI 

conform authorisation, the later of— 

(i) the date falling four months after the Safety Authority receives the technical file; and 

(ii) if the applicant receives a notice under regulation 6(5) before the date referred to in (i), the 

date falling two months after the provision of all the information, risk analysis and results of the 

checks required by the notice. 

(6) Where paragraph (5) applies and the Safety Authority fails to make a decision by the date 

required, the vehicle is deemed to be authorised with effect from the beginning of the day which 

is three months after that date. 

Regulation 12: List of projects for the renewal or upgrading of subsystems 

(2) In deciding whether a project or type of project is for the renewal or upgrading of structural 

subsystem factors to be taken into account by the Competent Authority must include—  

(a) the scale of the project assessed by reference to its economic cost and benefits; 

(b) the impact of the project on the rail system having regard to its effect on safety, reliability 

and availability, health, environmental protection and technical compatibility; and; 

(c) the impact of the application of any relevant TSI to the subsystem and any interfacing 

subsystems. 

Regulation 13: Authorisation requirements for the renewal or upgrading of subsystems 
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(2) In order for an application made under paragraph (1) to be valid it must be accompanied by 

the following information—  

(a) a file setting out details of the project; 

(b) the project entity’s assessment of whether there are any new or changed safety risks 

resulting from the works envisaged and how any such risks will be managed; 

(c) identification of any TSI, or part of a TSI, for which derogations may or will be sought 

pursuant to regulation 14; and 

(d) an indication of any TSI, or part of a TSI, which it is proposed should not apply if the 

Competent Authority determines that the subsystem requires authorisation. 

(5) In making a decision as to the requirement for authorisation, factors to be taken into account 

by the Competent Authority must include—  

(a) the implementation strategy provided in relation to any applicable TSI; and; 

(b) the extent of the proposed works. 

(8) Where the Competent Authority determines that the subsystem requires an authorisation the 

Competent Authority, subject to any derogations under regulation 14, must decide to what 

extent TSIs must apply to the project subsystem. 

Regulation 14: Exemption from need to conform with TSIs (derogations) 

(1) The Competent Authority may determine that, in the circumstances or cases specified in 

paragraph (2), the whole or part of a relevant TSI is not to apply in relation to a subsystem (“a 

derogation”).  

(2) The circumstances or cases are—  

(a) any project which— 

(i) is for a proposed new subsystem; 

(ii) is for the renewal or upgrading of an existing subsystem; or 

(iii) concerns any element referred to in Article 1(1) of the Directive, and the project is at an 

advanced stage of development having regard to the impact that a change in technical 

specification would have on the project or the project is the subject of a contract in the course of 

performance when the applicable TSI is published;  

(b) any project concerning the renewal or upgrading of an existing subsystem, where the 

loading gauge, track gauge, space between tracks or electrification voltage in the applicable TSI 

is not compatible with those of the existing subsystem; 
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(c) a proposed new subsystem or a proposed renewal or upgrading of an existing subsystem 

where the rail network is separated or isolated by the sea or separated as a result of special 

geographical conditions from the rail network of the rest of the EU; 

(d) any proposed renewal, extension or upgrading of an existing subsystem when the 

application of an applicable TSI would compromise the economic viability of the project or the 

compatibility of the project with the rail system in the United Kingdom; 

(e) following an accident or natural disaster, where the conditions for the rapid restoration of the 

network do not economically or technically allow for partial or total application of an applicable 

TSI; and 

(f) vehicles coming from or going to countries outside the EU the track gauge of which is 

different from that of the main rail network within the EU. 

(3) The Competent Authority is not to make a derogation from the application of a TSI or part of 

a TSI unless the Secretary of State has first forwarded a file to the Commission containing the 

information set out in Annex IX to the Directive.  

(4) Save for matters concerning the loading gauge and the track gauge and subject to 

paragraph (6), a derogation in relation to the circumstances or cases set out in paragraph (2)(b) 

has no effect unless the derogation has been permitted by the Commission by a decision in 

accordance with Articles 9(5) and 29(3) of the Directive.  

(5) Subject to paragraph (6), in the circumstances or cases set out in paragraph (2)(d) and (f) a 

derogation is to have no effect unless the derogation has been permitted by the Commission by 

a decision in accordance with Articles 9(5) and 29(3) of the Directive.  

(6) For the purposes of paragraphs (4) and (5) the Commission is deemed to have permitted 

the derogation if it has made no decision within six months of receiving the file referred to in 

paragraph (3) 

Regulation 15: Essential requirements for project subsystems 

(1) For the purposes of these Regulations, the essential requirements for a project subsystem 

are deemed to be met if the project subsystem conforms with —  

(a) all applicable TSIs; 

(b) where paragraph (2) applies, the requirements of all applicable notified national technical 

rules, subject to any dispensation granted under regulation 46(1); and; 

(c) where such a dispensation applies, any conditions of that dispensation. 

(2) This paragraph applies to a project subsystem where—  

(a) there are no applicable TSIs; 

(b) a relevant TSI does not govern all elements of the project subsystem; 



71 

 

(c) a derogation from conformity with the whole or part of a relevant TSI has been granted under 

regulation 14 in respect of that subsystem; or; 

(d) the Competent Authority has determined under regulation 13 that the whole or part of a TSI 

does not apply to that subsystem 

Regulation 17: Project subsystems: verification assessment procedure 

(1) The verification assessment procedure for a notified body carrying out an assessment other 

than in relation to notified national technical rules is—  

(a) in so far as that subsystem is required to conform with all or part of a TSI, the procedures 

specified in the TSI or part of the TSI with which that subsystem is required to conform; and; 

(b) the applicable procedure set out in Annex VI to the Directive. 

(2) The notified body carrying out an assessment other than in relation to notified national 

technical rules must—  

(a) compile a technical file containing— 

(i) the items required by section 2.4 of Annex VI to the Directive, including the certificate of 

verification; 

(ii) documents relating to the conditions and limits of use of the project subsystem; 

(iii) documents relating to the characteristics of the project subsystem; 

(iv) manuals and instructions relating to the servicing, constant or routine monitoring, 

adjustment and maintenance of the project subsystem; 

(v) documentation or records of any decision of the Competent Authority under regulation 13(8) 

as to the extent to which any TSI applies to the project subsystem; and; 

(vi) documentation or records of notifications to the Commission in relation to a derogation, 

pursuant to regulation 14; and 

(b) assess the interface between the project subsystem and the rail system to the extent that 

such an assessment is possible based on the available information referred to in paragraph (3). 

(3) The assessment under paragraph (2)(b) must be based on information available in the 

relevant TSI and in any registers kept in accordance with Article 34 (European register of 

authorised types of vehicles) and Article 35 (register of infrastructure) of the Directive.  

(4) The verification assessment procedure for a body carrying out an assessment in relation to 

notified national technical rules is the applicable procedure set out in Annex VI to the Directive.  

(5) The body carrying out an assessment in relation to notified national technical rules must 

compile a technical file in accordance with Annex VI to the Directive. 

Regulation 18: Project subsystems: verification declaration 
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(1) A project subsystem in relation to which a verification declaration has been drawn up is 

presumed for the purposes of these Regulations to meet the essential requirements unless 

there are reasonable grounds for believing that it does not so conform.  

(2) The presumption set out in paragraph (1) does not apply where a person fails or refuses to 

make available to the Safety Authority the documentation which the person is required to retain 

by the verification assessment procedure applying to the project subsystem or pursuant to 

regulation 19, or a copy of that documentation. 

 

 

 

Regulation 19: Retention of documents 

(1) From the time a project subsystem authorised under these Regulations is placed in service 

until it is permanently withdrawn from service (whether such service is in the United Kingdom or 

another Member State), the project entity who made the verification declaration must—  

(a) keep the following documents— 

(i) the technical file compiled in accordance with regulations 6(3)(b) or 17(2)(a) or (5) (where 

there is more than one file the project entity must combine the files and keep them as one); 

(ii) the verification declaration; and 

(iii) any declaration made in accordance with regulation 9(2)(a); and 

(b) provide a copy of the technical file to any other Member State that requests one. 

Regulation 20: Continuing duty on operator in relation to standards 

(1) This regulation applies where a project subsystem is in use on, or is part of, the rail system 

with an authorisation under these Regulations.  

(2) Subject to paragraph (3), the operator of the project subsystem must ensure that the project 

subsystem is operated and maintained—  

(a) subject to sub-paragraph (b), in conformity with the TSIs and notified national technical rules 

against which the subsystem was assessed for that authorisation; 

(b) where a TSI or notified national technical rule referred to in sub-paragraph (a) has been 

varied or replaced, either in conformity with the varied or replaced TSI or rule or in conformity 

with the original TSI or rule; 

(c) in conformity with any functional TSI applying to that subsystem; and 

(d) in accordance with any condition in the authorisation to the extent that the condition still 

applies. 
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(3) Where—  

(a) a project subsystem— 

(i) was assessed for authorisation against notified national technical rules that were the Rail 

Vehicle Accessibility Regulations 1998(1) as in force when the project was assessed, or; 

(ii) is deemed under regulation 44(1)(b) to have been assessed against the requirements 

referred to in that sub-paragraph, and; 

(b) an exemption order made or treated as having been made under section 183 of the Equality 

Act 2010(2) has effect in relation to that project subsystem, 

the duty in paragraph (2)(a) to ensure that the project subsystem is operated and maintained in 

conformity with those Regulations or requirements is a duty to do so save to the extent the 

order exempted it from those Regulations or requirements, even though the order may include a 

provision for the expiry of such exemption.  

(4) Paragraph (2) is without prejudice to regulation 45.  

(5) In this regulation “project subsystem” includes a vehicle deemed to be authorised under 

these Regulations by the operation of regulation 44. 

Regulation 23: Prohibition on placing interoperability constituents on the market 

Subject to regulation 28, no person may place an interoperability constituent on the market for 

which there is an applicable TSI with a view to its use on the rail system unless—  

(a) the interoperability constituent meets the essential requirements that are relevant to an 

interoperability constituent of that type; 

(b) the appropriate procedure for assessing the conformity or suitability for use of the 

interoperability constituent has been carried out; and 

(c) an EC declaration of conformity or suitability for use in relation to that interoperability 

constituent has been drawn up. 

Regulation 24: Assessment procedure for interoperability constituents 

(1) If required by the applicable TSI, the procedures for assessing the conformity or suitability 

for use of an interoperability constituent must be carried out by a notified body.  

(2) The appropriate procedures for assessing the conformity or suitability for use of an 

interoperability constituent are, subject to paragraph (3), the procedures indicated in the 

applicable TSI.  

(3) Spare parts for subsystems that were placed in service before the applicable TSI came into 

force are not subject to the procedures referred to in paragraph (2). 

Regulation 25: EC declaration of conformity or suitability for use 
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(1) Where an EC declaration of conformity or suitability for use has not been drawn up by the 

manufacturer or the manufacturer’s authorised representative established in the EU, an EC 

declaration of conformity or suitability for use must be drawn up by any person who—  

(a) places that interoperability constituent on the market; or; 

(b) uses that interoperability constituent, or any part of it, in any other interoperability constituent 

that the person is manufacturing or assembling, or in any project subsystem that the person is 

constructing, upgrading or renewing before the person places the interoperability constituent on 

the market with a view to its use on the rail system or uses it or any part of it on the rail system.  

(2) An EC declaration of conformity or suitability for use must be drawn up in accordance with 

the requirements of Annex IV to the Directive.  

(3) A person may only draw up an EC declaration of conformity or suitability for use if satisfied 

that the interoperability constituent satisfies the relevant conditions—  

(a) of the applicable TSI, or; 

(b) of European specifications developed to comply with the conditions of the applicable TSI. 

(4) If an interoperability constituent is subject to other requirements of an EU Directive, a person 

may only draw up an EC declaration of conformity or suitability for use if satisfied that the 

interoperability constituent meets those other requirements and the person must state in the 

declaration that the interoperability constituent meets those other requirements. 

Regulation 26: Effect of conformity and suitability declarations 

(1) An interoperability constituent in relation to which an EC declaration of conformity or 

suitability for use has been drawn up is presumed for the purpose of these Regulations to—  

(a) meet such of the essential requirements as relate to an interoperability constituent of that 

type; and; 

(b) conform to the applicable TSI, unless there are reasonable grounds for believing that it does 

not so conform.  

(2) The presumption set out in paragraph (1) does not apply where a person fails or refuses to 

make available to the Safety Authority the documentation which the person is required to retain 

by any of the procedures for assessing the conformity or suitability for use of that interoperability 

constituent or a copy of that documentation. 

Regulation 27: Duties on operators 

The operator of any interoperability constituent for which there is an applicable TSI that is in use 

on, or is part of, the rail system located in the United Kingdom must ensure that it is—  

(a) correctly installed for the purpose for which it is intended to be used; 
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(b) not used for any purpose other than the purpose for which it was designed; and; 

(c) maintained in effective working order and good repair. 

Regulation 28: Recognition of assessments of other Member States 

Nothing in these Regulations shall preclude any person from placing on the market relating to 

the rail system an interoperability constituent that has successfully completed all the 

requirements of any scheme in force in another Member State for the purpose of implementing 

the Directive. 

Regulation 29: Notification to the Commission of incorrect declaration 

(1) Where it appears to the Safety Authority that an interoperability constituent in relation to 

which an EC declaration of conformity or suitability for use has been drawn up fails to meet the 

essential requirements relating to it, it must immediately give notice of that fact in writing to the 

Commission and the other Member States.  

(2) That notice must specify—  

(a) whether the failure to comply was due to the inadequacy of a TSI; and; 

(b) if it was not— 

(i) the steps taken to prohibit or restrict the use of that interoperability constituent or withdraw or 

recall the interoperability constituent; 

(ii) the reasons for taking those steps; and; 

(iii) any measures taken against a person who drew up the declaration. 
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Annex 3 

European Commission - Press release 

A European agenda for the collaborative economy 

Brussels, 2 June 2016 

The European Commission today presented guidance aimed at supporting consumers, 

businesses and public authorities to engage confidently in the collaborative economy. These 

new business models can make an important contribution to jobs and growth in the European 

Union, if encouraged and developed in a responsible manner.  

The collaborative economy is growing rapidly. As it takes root in the EU, national and local 

authorities are responding with a patchwork of different regulatory actions. This fragmented 

approach to new business models creates uncertainty for traditional operators, new services 

providers and consumers alike and may hamper innovation, job creation and growth. As 

announced in its Single Market Strategy, the Commission has today issued guidance to 

Member States to help ensure the balanced development of the collaborative economy. 

Commission Vice-President Jyrki Katainen, responsible for Jobs, Growth, Investment and 

Competitiveness, said: “A competitive European economy requires innovation, be it in the area 

of products or services. Europe's next unicorn could stem from the collaborative economy. Our 

role is to encourage a regulatory environment that allows new business models to develop while 

protecting consumers and ensuring fair taxation and employment conditions.” 

Commissioner Elżbieta Bieńkowska, responsible for Internal Market, Industry, Entrepreneurship 

and SMEs, said: “The collaborative economy is an opportunity for consumers, entrepreneurs 

and businesses – provided we get it right. If we allow our Single Market to be fragmented along 

national or even local lines, Europe as a whole risks losing out. Today we are providing legal 

guidance for public authorities and market operators for the balanced and sustainable 
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development of these new business models. We invite Member States to review their regulation 

in the light of this guidance and stand ready to support them in this process." 

The Communication "A European agenda for the collaborative economy" provides guidance on 

how existing EU law should be applied to this dynamic and fast evolving sector, clarifying key 

issues faced by market operators and public authorities alike: 

What type of market access requirements can be imposed? Service providers should only be 

obliged to obtain business authorisations or licenses where strictly necessary to meet relevant 

public interest objectives. Absolute bans of an activity should only be a measure of last resort. 

Platforms should not be subject to authorisations or licenses where they only act as 

intermediaries between consumers and those offering the actual service (e.g. transport or 

accommodation service). Member States should also differentiate between individual citizens 

providing services on an occasional basis and providers acting in a professional capacity, for 

example by establishing thresholds based on the level of activity. 

Who is liable if a problem arises? Collaborative platforms can be exempted from being held 

liable for information they store on behalf of those offering a service. They should not be 

exempted from liability for any services they themselves offer, such as payment services. The 

Commission encourages collaborative platforms to continue taking voluntary action to fight 

illegal content online and to increase trust. 

How does EU consumer law protect users? Member States should ensure that consumers 

enjoy a high level of protection from unfair commercial practices, while not imposing 

disproportionate obligations on private individuals who only provide services on an occasional 

basis. 

When does an employment relationship exist? Labour law mostly falls under national 

competence, complemented by minimum EU social standards and jurisprudence. Member 

States may wish to consider criteria such as the relation of subordination to the platform, the 

nature of the work and remuneration when deciding whether someone can be considered as an 

employee of a platform. 

Which tax rules apply? Collaborative economy service providers and platforms have to pay 

taxes, just like other participants in the economy. Relevant taxes include tax on personal 

income, corporate income and Value Added Tax. Member States are encouraged to continue 

simplifying and clarifying the application of tax rules to the collaborative economy. Collaborative 

economy platforms should fully cooperate with national authorities to record economic activity 

and facilitate tax collection. 

The Communication invites EU Member States to review and where appropriate revise existing 

legislation according to this guidance. The Commission will monitor the rapidly changing 

regulatory environment as well as economic and business developments. It will follow trends on 

prices and quality of services, and identify possible obstacles and problems arising from 

divergent national regulations or regulatory gaps. 
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Annex 4 

DIRECTIVE 2005/36/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

of 7 September 2005 

on the recognition of professional qualifications 

Articles 21 – 37 and 40 - 45 

Article 21 - Principle of automatic recognition 

1.  Each Member State shall recognise evidence of formal qualifications as doctor giving access 

to the professional activities of doctor with basic training and specialised doctor, as nurse 

responsible for general care, as dental practitioner, as specialised dental practitioner, as 

veterinary surgeon, as pharmacist and as architect, listed in Annex V, points 5.1.1, 5.1.2, 5.2.2, 

5.3.2, 5.3.3, 5.4.2, 5.6.2 and 5.7.1 respectively, which satisfy the minimum training conditions 

referred to in Articles 24, 25, 31, 34, 35, 38, 44 and 46 respectively, and shall, for the purposes 

of access to and pursuit of the professional activities, give such evidence the same effect on its 

territory as the evidence of formal qualifications which it itself issues. 

Such evidence of formal qualifications must be issued by the competent bodies in the Member 

States and accompanied, where appropriate, by the certificates listed in Annex V, points 5.1.1, 

5.1.2, 5.2.2, 5.3.2, 5.3.3, 5.4.2, 5.6.2 and 5.7.1 respectively. 

The provisions of the first and second subparagraphs do not affect the acquired rights referred 

to in Articles 23, 27, 33, 37, 39 and 49. 

2.  Each Member State shall recognise, for the purpose of pursuing general medical practice in 

the framework of its national social security system, evidence of formal qualifications listed in 
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Annex V, point 5.1.4 and issued to nationals of the Member States by the other Member States 

in accordance with the minimum training conditions laid down in Article 28. 

The provisions of the previous subparagraph do not affect the acquired rights referred to in 

Article 30. 

3.  Each Member State shall recognise evidence of formal qualifications as a midwife, awarded 

to nationals of Member States by the other Member States, listed in Annex V, point 5.5.2, which 

complies with the minimum training conditions referred to in Article 40 and satisfies the criteria 

set out in Article 41, and shall, for the purposes of access to and pursuit of the professional 

activities, give such evidence the same effect on its territory as the evidence of formal 

qualifications which it itself issues. This provision does not affect the acquired rights referred to 

in Articles 23 and 43. 

4.  In respect of the operation of pharmacies that are not subject to territorial restrictions, a 

Member State may, by way of derogation, decide not to give effect to evidence of formal 

qualifications referred to in point 5.6.2 of Annex V, for the setting up of new pharmacies open to 

the public. For the purposes of this paragraph, pharmacies which have been open for less than 

three years shall also be considered as new pharmacies. 

That derogation may not be applied in respect of pharmacists whose formal qualifications have 

already been recognised by the competent authorities of the host Member State for other 

purposes and who have been effectively and lawfully engaged in the professional activities of a 

pharmacist for at least three consecutive years in that Member State. 

5.  Evidence of formal qualifications as an architect referred to in Annex V, point 5.7.1, which is 

subject to automatic recognition pursuant to paragraph 1, proves completion of a course of 

training which began not earlier than during the academic reference year referred to in that 

Annex. 

6.  Each Member State shall make access to, and pursuit of, the professional activities of 

doctors, nurses responsible for general care, dental practitioners, veterinary surgeons, 

midwives and pharmacists subject to possession of evidence of formal qualifications referred to 

in points 5.1.1, 5.1.2, 5.1.4, 5.2.2, 5.3.2, 5.3.3, 5.4.2, 5.5.2 and 5.6.2 of Annex V respectively, 

attesting that the professional concerned, over the duration of his training, has acquired, as 

appropriate, the knowledge, skills and competences referred to in Articles 24(3), 31(6), 31(7), 

34(3), 38(3), 40(3) and 44(3). 

In order to take account of generally acknowledged scientific and technical progress, the 

Commission shall be empowered to adopt delegated acts in accordance with Article 57c to 

update the knowledge and skills referred to in Articles 24(3), 31(6), 34(3), 38(3), 40(3), 44(3) 

and 46(4) to reflect the evolution of Union law directly affecting the professionals concerned. 

Such updates shall not entail an amendment of existing essential legislative principles in 

Member States regarding the structure of professions as regards training and conditions of 
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access by natural persons. Such updates shall respect the responsibility of the Member States 

for the organisation of education systems, as set out in Article 165(1) of the Treaty on the 

Functioning of the European Union (TFEU). 

Article 21a - Notification procedure 

1.  Each Member State shall notify the Commission of the laws, regulations and administrative 

provisions which it adopts with regard to the issuing of evidence of formal qualifications in the 

professions covered by this Chapter. 

In the case of evidence of formal qualifications referred to in Section 8, notification in 

accordance with the first subparagraph shall also be addressed to the other Member States. 

2.  The notification referred to in paragraph 1 shall include information about the duration and 

content of the training programmes. 

3.  The notification referred to in paragraph 1 shall be transmitted via IMI. 

4.  In order to take due account of legislative and administrative developments in the Member 

States, and on condition that the laws, regulations and administrative provisions notified 

pursuant to paragraph 1 of this Article are in conformity with the conditions set out in this 

Chapter, the Commission shall be empowered to adopt delegated acts in accordance with 

Article 57c in order to amend points 5.1.1 to 5.1.4, 5.2.2, 5.3.2, 5.3.3, 5.4.2, 5.5.2, 5.6.2 and 

5.7.1 of Annex V, concerning the updating of the titles adopted by the Member States for 

evidence of formal qualifications and, where appropriate, the body which issues the evidence of 

formal qualifications, the certificate which accompanies it and the corresponding professional 

title. 

5.  Where the legislative, regulatory and administrative provisions notified pursuant to 

paragraph 1 are not in conformity with the conditions set out in this Chapter, the Commission 

shall adopt an implementing act in order to reject the requested amendment of points 5.1.1 to 

5.1.4, 5.2.2, 5.3.2, 5.3.3, 5.4.2, 5.5.2, 5.6.2 or 5.7.1 of Annex V. 

Article 22 - Common provisions on training 

With regard to the training referred to in Articles 24, 25, 28, 31, 34, 35, 38, 40, 44 and 46: 

(a) Member States may authorise part-time training under conditions laid down by the 

competent authorities; those authorities shall ensure that the overall duration, level and quality 

of such training is not lower than that of continuous full-time training; 

 (b) Member States shall, in accordance with the procedures specific to each Member State, 

ensure, by encouraging continuous professional development, that professionals whose 

professional qualification is covered by Chapter III of this Title are able to update their 

knowledge, skills and competences in order to maintain a safe and effective practice and keep 

abreast of professional developments.  
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Member States shall communicate to the Commission the measures taken pursuant to point (b) 

of the first paragraph by 18 January 2016. 

Article 23 - Acquired rights 

1.  Without prejudice to the acquired rights specific to the professions concerned, in cases 

where the evidence of formal qualifications as doctor giving access to the professional activities 

of doctor with basic training and specialised doctor, as nurse responsible for general care, as 

dental practitioner, as specialised dental practitioner, as veterinary surgeon, as midwife and as 

pharmacist held by Member States nationals does not satisfy all the training requirements 

referred to in Articles 24, 25, 31, 34, 35, 38, 40 and 44, each Member State shall recognise as 

sufficient proof evidence of formal qualifications issued by those Member States insofar as such 

evidence attests successful completion of training which began before the reference dates laid 

down in Annex V, points 5.1.1, 5.1.2, 5.2.2, 5.3.2, 5.3.3, 5.4.2, 5.5.2 and 5.6.2 and is 

accompanied by a certificate stating that the holders have been effectively and lawfully engaged 

in the activities in question for at least three consecutive years during the five years preceding 

the award of the certificate. 

2.  The same provisions shall apply to evidence of formal qualifications as doctor giving access 

to the professional activities of doctor with basic training and specialised doctor, as nurse 

responsible for general care, as dental practitioner, as specialised dental practitioner, as 

veterinary surgeon, as midwife and as pharmacist, obtained in the territory of the former 

German Democratic Republic, which does not satisfy all the minimum training requirements laid 

down in Articles 24, 25, 31, 34, 35, 38, 40 and 44 if such evidence certifies successful 

completion of training which began before: 

(a) 3 October 1990 for doctors with basic training, nurses responsible for general care, dental 

practitioners with basic training, specialised dental practitioners, veterinary surgeons, midwives 

and pharmacists, and 

(b) 3 April 1992 for specialised doctors. 

The evidence of formal qualifications referred to in the first subparagraph confers on the holder 

the right to pursue professional activities throughout German territory under the same 

conditions as evidence of formal qualifications issued by the competent German authorities 

referred to in Annex V, points 5.1.1, 5.1.2, 5.2.2, 5.3.2, 5.3.3, 5.4.2, 5.5.2 and 5.6.2. 

3.  Without prejudice to the provisions of Article 37(1), each Member State shall recognise 

evidence of formal qualifications as doctor giving access to the professional activities of doctor 

with basic training and specialised doctor, as nurse responsible for general care, as veterinary 

surgeon, as midwife, as pharmacist and as architect held by Member States nationals and 

issued by the former Czechoslovakia, or whose training commenced, for the Czech Republic 

and Slovakia, before 1 January 1993, where the authorities of either of the two aforementioned 

Member States attest that such evidence of formal qualifications has the same legal validity 

within their territory as the evidence of formal qualifications which they issue and, with respect 
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to architects, as the evidence of formal qualifications specified for those Member States in 

Annex VI, point 6, as regards access to the professional activities of doctor with basic training, 

specialised doctor, nurse responsible for general care, veterinary surgeon, midwife, pharmacist 

with respect to the activities referred to in Article 45(2), and architect with respect to the 

activities referred to in Article 48, and the pursuit of such activities. 

Such an attestation must be accompanied by a certificate issued by those same authorities 

stating that such persons have effectively and lawfully been engaged in the activities in question 

within their territory for at least three consecutive years during the five years prior to the date of 

issue of the certificate. 

4.  Each Member State shall recognise evidence of formal qualifications as doctor giving access 

to the professional activities of doctor with basic training and specialised doctor, as nurse 

responsible for general care, as dental practitioner, as specialised dental practitioner, as 

veterinary surgeon, as midwife, as pharmacist and as architect held by nationals of the Member 

States and issued by the former Soviet Union, or whose training commenced 

(a) for Estonia, before 20 August 1991, 

(b) for Latvia, before 21 August 1991, 

(c) for Lithuania, before 11 March 1990, 

where the authorities of any of the three aforementioned Member States attest that such 

evidence has the same legal validity within their territory as the evidence which they issue and, 

with respect to architects, as the evidence of formal qualifications specified for those Member 

States in Annex VI, point 6, as regards access to the professional activities of doctor with basic 

training, specialised doctor, nurse responsible for general care, dental practitioner, specialised 

dental practitioner, veterinary surgeon, midwife, pharmacist with respect to the activities referred 

to in Article 45(2), and architect with respect to the activities referred to in Article 48, and the 

pursuit of such activities. 

Such an attestation must be accompanied by a certificate issued by those same authorities 

stating that such persons have effectively and lawfully been engaged in the activities in question 

within their territory for at least three consecutive years during the five years prior to the date of 

issue of the certificate. 

With regard to evidence of formal qualifications as veterinary surgeons issued by the former 

Soviet Union or in respect of which training commenced, for Estonia, before 20 August 1991, 

the attestation referred to in the preceding subparagraph must be accompanied by a certificate 

issued by the Estonian authorities stating that such persons have effectively and lawfully been 

engaged in the activities in question within their territory for at least five consecutive years 

during the seven years prior to the date of issue of the certificate. 

5.  Without prejudice to Article 43b, each Member State shall recognise evidence of formal 

qualifications as doctor giving access to the professional activities of doctor with basic training 
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and specialised doctor, as nurse responsible for general care, as dental practitioner, as 

specialised dental practitioner, as veterinary surgeon, as midwife, as pharmacist and as 

architect held by nationals of the Member States and issued by the former Yugoslavia, or 

whose training commenced, 

(a) for Slovenia, before 25 June 1991; and 

(b) for Croatia, before 8 October 1991; 

where the authorities of the aforementioned Member States attest that such evidence has the 

same legal validity within their territory as the evidence which they issue and, with respect to 

architects, as the evidence of formal qualifications specified for those Member States in Annex 

VI, point 6, as regards access to the professional activities of doctor with basic training, 

specialised doctor, nurse responsible for general care, dental practitioner, specialised dental 

practitioner, veterinary surgeon, midwife, pharmacist with respect to the activities referred to in 

Article 45(2), and architect with respect to the activities referred to in Article 48, and the pursuit 

of such activities. 

Such an attestation must be accompanied by a certificate issued by those same authorities 

stating that such persons have effectively and lawfully been engaged in the activities in question 

within their territory for at least three consecutive years during the five years prior to the date of 

issue of the certificate. 

6.  Each Member State shall recognise as sufficient proof for Member State nationals whose 

evidence of formal qualifications as a doctor, nurse responsible for general care, dental 

practitioner, veterinary surgeon, midwife and pharmacist does not correspond to the titles given 

for that Member State in Annex V, points 5.1.1, 5.1.2, 5.1.3, 5.1.4, 5.2.2, 5.3.2, 5.3.3, 5.4.2, 

5.5.2 and 5.6.2, evidence of formal qualifications issued by those Member States accompanied 

by a certificate issued by the competent authorities or bodies. 

The certificate referred to in the first subparagraph shall state that the evidence of formal 

qualifications certifies successful completion of training in accordance with Articles 24, 25, 28, 

31, 34, 35, 38, 40 and 44 respectively and is treated by the Member State which issued it in the 

same way as the qualifications whose titles are listed in Annex V, points 5.1.1, 5.1.2, 5.1.3, 

5.1.4, 5.2.2, 5.3.2, 5.3.3, 5.4.2, 5.5.2 and 5.6.2. 

Article 23a- Specific circumstances 

1.  By way of derogation from the present Directive, Bulgaria may authorise the holders of the 

qualification of ‘фелдшер’ (feldsher) awarded in Bulgaria before 31 December 1999 and 

exercising this profession under the Bulgarian national social security scheme on 1 January 

2000 to continue to exercise the said profession, even if parts of their activity fall under the 

provisions of the present Directive concerning doctors of medicine and nurses responsible for 

general care respectively. 
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2.  The holders of the Bulgarian qualification of ‘фелдшер’ (feldsher) referred to in paragraph 1 

are not entitled to obtain professional recognition in other Member States as doctors of 

medicine nor as nurses responsible for general care under this Directive. 

Article 24 - Basic medical training 

1.  Admission to basic medical training shall be contingent upon possession of a diploma or 

certificate providing access, for the studies in question, to universities. 

2.  Basic medical training shall comprise a total of at least five years of study, which may in 

addition be expressed with the equivalent ECTS credits, and shall consist of at least 5 500 

hours of theoretical and practical training provided by, or under the supervision of, a university. 

For professionals who began their studies before 1 January 1972, the course of training 

referred to in the first subparagraph may comprise six months of full-time practical training at 

university level under the supervision of the competent authorities. 

3.  Basic medical training shall provide an assurance that the person in question has acquired 

the following knowledge and skills: 

(a) adequate knowledge of the sciences on which medicine is based and a good understanding 

of the scientific methods including the principles of measuring biological functions, the 

evaluation of scientifically established facts and the analysis of data; 

(b) sufficient understanding of the structure, functions and behaviour of healthy and sick 

persons, as well as relations between the state of health and physical and social surroundings 

of the human being; 

(c) adequate knowledge of clinical disciplines and practices, providing him with a coherent 

picture of mental and physical diseases, of medicine from the points of view of prophylaxis, 

diagnosis and therapy and of human reproduction; 

(d) suitable clinical experience in hospitals under appropriate supervision. 

Article 25 - Specialist medical training 

1.  Admission to specialist medical training shall be contingent upon completion and validation 

of a basic medical training programme as referred to in Article 24(2) in the course of which the 

trainee has acquired the relevant knowledge of basic medicine. 

2.  Specialist medical training shall comprise theoretical and practical training at a university or 

medical teaching hospital or, where appropriate, a medical care establishment approved for that 

purpose by the competent authorities or bodies. 

The Member States shall ensure that the minimum duration of specialist medical training 

courses referred to in Annex V, point 5.1.3 is not less than the duration provided for in that 

point. Training shall be given under the supervision of the competent authorities or bodies. It 
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shall include personal participation of the trainee specialised doctor in the activity and 

responsibilities entailed by the services in question. 

3.  Training shall be given on a full-time basis at specific establishments which are recognised 

by the competent authorities. It shall entail participation in the full range of medical activities of 

the department where the training is given, including duty on call, in such a way that the trainee 

specialist devotes all his professional activity to his practical and theoretical training throughout 

the entire working week and throughout the year, in accordance with the procedures laid down 

by the competent authorities. Accordingly, these posts shall be the subject of appropriate 

remuneration. 

3a.  Member States may provide, in national legislation, for partial exemptions from parts of the 

specialist medical training courses listed in point 5.1.3 of Annex V, to be applied on a case-by-

case basis provided that that part of the training has been followed already during another 

specialist training course listed in point 5.1.3 of Annex V, for which the professional has already 

obtained the professional qualification in a Member State. Member States shall ensure that the 

granted exemption equates to not more than half of the minimum duration of the specialist 

medical training course in question. 

Each Member State shall notify the Commission and the other Member States of the national 

legislation concerned for any such partial exemptions. 

4.  The Member States shall make the issuance of evidence of specialist medical training 

contingent upon possession of evidence of basic medical training referred to in Annex V, point 

5.1.1. 

5.  The Commission shall be empowered to adopt delegated acts in accordance with Article 57c 

concerning the adaptation of the minimum periods of training referred to in point 5.1.3 of Annex 

V to scientific and technical progress. 

Article 26 - Types of specialist medical training 

Evidence of formal qualifications as a specialised doctor referred to in Article 21 is such 

evidence awarded by the competent authorities or bodies referred to in Annex V, point 5.1.2 as 

corresponds, for the specialised training in question, to the titles in use in the various Member 

States and referred to in Annex V, point 5.1.3.  

In order to take due account of changes in national legislation and with a view to updating this 

Directive, the Commission shall be empowered to adopt delegated acts in accordance with 

Article 57c concerning the inclusion in point 5.1.3 of Annex V of new medical specialties 

common to at least two-fifths of the Member States. 

Article 27 - Acquired rights specific to specialised doctors 

1.  A host Member State may require of specialised doctors whose part-time specialist medical 

training was governed by legislative, regulatory and administrative provisions in force as of 20 
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June 1975 and who began their specialist training no later than 31 December 1983 that their 

evidence of formal qualifications be accompanied by a certificate stating that they have been 

effectively and lawfully engaged in the relevant activities for at least three consecutive years 

during the five years preceding the award of that certificate. 

2.  Every Member State shall recognise the qualification of specialised doctors awarded in 

Spain to doctors who completed their specialist training before 1 January 1995, even if that 

training does not satisfy the minimum training requirements provided for in Article 25, in so far 

as that qualification is accompanied by a certificate issued by the competent Spanish authorities 

and attesting that the person concerned has passed the examination in specific professional 

competence held in the context of exceptional measures concerning recognition laid down in 

Royal Decree 1497/99, with a view to ascertaining that the person concerned possesses a level 

of knowledge and skill comparable to that of doctors who possess a qualification as a 

specialised doctor defined for Spain in Annex V, points 5.1.2 and 5.1.3. 

2a.  Member States shall recognise the qualifications of specialised doctors awarded in Italy, 

and listed in points 5.1.2 and 5.1.3 of Annex V, to doctors who started their specialist training 

after 31 December 1983 and before 1 January 1991, despite the training concerned not 

satisfying all the training requirements set out in Article 25, if the qualification is accompanied by 

a certificate issued by the competent Italian authorities stating that the doctor concerned has 

effectively and lawfully been engaged, in Italy, in the activities of a medical specialist in the 

same specialist area concerned, for at least seven consecutive years during the 10 years 

preceding the award of the certificate. 

3.  Every Member State which has repealed its legislative, regulatory or administrative 

provisions relating to the award of evidence of formal qualifications as a specialised doctor 

referred to in Annex V, points 5.1.2 and 5.1.3 and which has adopted measures relating to 

acquired rights benefiting its nationals, shall grant nationals of other Member States the right to 

benefit from those measures, in so far as such evidence of formal qualifications was issued 

before the date on which the host Member State ceased to issue such evidence for the 

specialty in question. 

The dates on which these provisions were repealed are set out in Annex V, point 5.1.3. 

Article 28 - Specific training in general medical practice 

1.  Admission to specific training in general medical practice shall be contingent upon 

completion and validation of a basic medical training programme as referred to in Article 24(2) 

in the course of which the trainee has acquired the relevant knowledge of basic medicine. 

2.  The specific training in general medical practice leading to the award of evidence of formal 

qualifications issued before 1 January 2006 shall be of a duration of at least two years on a full-

time basis. In the case of evidence of formal qualifications issued after that date, the training 

shall be of a duration of at least three years on a full-time basis. 
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Where the training programme referred to in Article 24 comprises practical training given by an 

approved hospital possessing appropriate general medical equipment and services or as part of 

an approved general medical practice or an approved centre in which doctors provide primary 

medical care, the duration of that practical training may, up to a maximum of one year, be 

included in the duration provided for in the first subparagraph for certificates of training issued 

on or after 1 January 2006. 

The option provided for in the second subparagraph shall be available only for Member States 

in which the specific training in general medical practice lasted two years as of 1 January 2001. 

3.  The specific training in general medical practice shall be carried out on a full-time basis, 

under the supervision of the competent authorities or bodies. It shall be more practical than 

theoretical. 

The practical training shall be given, on the one hand, for at least six months in an approved 

hospital possessing appropriate equipment and services and, on the other hand, for at least six 

months as part of an approved general medical practice or an approved centre at which doctors 

provide primary health care. 

The practical training shall take place in conjunction with other health establishments or 

structures concerned with general medicine. Without prejudice to the minimum periods laid 

down in the second subparagraph, however, the practical training may be given during a period 

of not more than six months in other approved establishments or health structures concerned 

with general medicine. 

The training shall require the personal participation of the trainee in the professional activity and 

responsibilities of the persons with whom he is working. 

4.  Member States shall make the issuance of evidence of formal qualifications in general 

medical practice subject to possession of evidence of formal qualifications in basic medical 

training referred to in Annex V, point 5.1.1. 

5.  Member States may issue evidence of formal qualifications referred to in Annex V, point 

5.1.4 to a doctor who has not completed the training provided for in this Article but who has 

completed a different, supplementary training, as attested by evidence of formal qualifications 

issued by the competent authorities in a Member State. They may not, however, award 

evidence of formal qualifications unless it attests knowledge of a level qualitatively equivalent to 

the knowledge acquired from the training provided for in this Article. 

Member States shall determine, inter alia, the extent to which the complementary training and 

professional experience already acquired by the applicant may replace the training provided for 

in this Article. 

The Member States may only issue the evidence of formal qualifications referred to in Annex V, 

point 5.1.4 if the applicant has acquired at least six months' experience of general medicine in a 
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general medical practice or a centre in which doctors provide primary health care of the types 

referred to in paragraph 3. 

Article 29 - Pursuit of the professional activities of general practitioners 

Each Member State shall, subject to the provisions relating to acquired rights, make the pursuit 

of the activities of a general practitioner in the framework of its national social security system 

contingent upon possession of evidence of formal qualifications referred to in Annex V, point 

5.1.4. 

Member States may exempt persons who are currently undergoing specific training in general 

medicine from this condition. 

Article 30 - Acquired rights specific to general practitioners 

1.  Each Member State shall determine the acquired rights. It shall, however, confer as an 

acquired right the right to pursue the activities of a general practitioner in the framework of its 

national social security system, without the evidence of formal qualifications referred to in 

Annex V, point 5.1.4, on all doctors who enjoy this right as of the reference date stated in that 

point by virtue of provisions applicable to the medical profession giving access to the 

professional activities of doctor with basic training and who are established as of that date on its 

territory, having benefited from the provisions of Articles 21 or 23. 

The competent authorities of each Member State shall, on demand, issue a certificate stating 

the holder's right to pursue the activities of general practitioner in the framework of their national 

social security systems, without the evidence of formal qualifications referred to in Annex V, 

point 5.1.4, to doctors who enjoy acquired rights pursuant to the first subparagraph. 

2.  Every Member State shall recognise the certificates referred to in paragraph 1, second 

subparagraph, awarded to nationals of Member States by the other Member States, and shall 

give such certificates the same effect on its territory as evidence of formal qualifications which it 

awards and which permit the pursuit of the activities of a general practitioner in the framework of 

its national social security system. 

Article 31 - Training of nurses responsible for general care 

1.  Admission to training for nurses responsible for general care shall be contingent upon either: 

(a) completion of general education of 12 years, as attested by a diploma, certificate or other 

evidence issued by the competent authorities or bodies in a Member State or a certificate 

attesting success in an examination of an equivalent level and giving access to universities or to 

higher education institutions of a level recognised as equivalent; or 

(b) completion of general education of at least 10 years, as attested by a diploma, certificate or 

other evidence issued by the competent authorities or bodies in a Member State or a certificate 

attesting success in an examination of an equivalent level and giving access to a vocational 

school or vocational training programme for nursing. 
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2.  Training of nurses responsible for general care shall be given on a full-time basis and shall 

include at least the programme described in Annex V, point 5.2.1. 

The Commission shall be empowered to adopt delegated acts in accordance with Article 57c 

concerning amendments to the list set out in point 5.2.1 of Annex V with a view to adapting it to 

scientific and technical progress. 

The amendments referred to in the second subparagraph shall not entail an amendment of 

existing essential legislative principles in Member States regarding the structure of professions 

as regards training and conditions of access by natural persons. Such amendments shall 

respect the responsibility of the Member States for the organisation of education systems, as 

set out in Article 165(1) TFEU. 

3.  The training of nurses responsible for general care shall comprise a total of at least three 

years of study, which may in addition be expressed with the equivalent ECTS credits, and shall 

consist of at least 4 600 hours of theoretical and clinical training, the duration of the theoretical 

training representing at least one third and the duration of the clinical training at least one half of 

the minimum duration of the training. Member States may grant partial exemptions to 

professionals who have received part of their training on courses which are of at least an 

equivalent level.   

The Member States shall ensure that institutions providing nursing training are responsible for 

the coordination of theoretical and clinical training throughout the entire study programme. 

4.  Theoretical education is that part of nurse training from which trainee nurses acquire the 

professional knowledge, skills and competences required under paragraphs 6 and 7. The 

training shall be given by teachers of nursing care and by other competent persons, at 

universities, higher education institutions of a level recognised as equivalent or at vocational 

schools or through vocational training programmes for nursing. 

5.  Clinical training is that part of nurse training in which trainee nurses learn, as part of a team 

and in direct contact with a healthy or sick individual and/or community, to organise, dispense 

and evaluate the required comprehensive nursing care, on the basis of the knowledge, skills 

and competences which they have acquired. The trainee nurse shall learn not only how to work 

in a team, but also how to lead a team and organise overall nursing care, including health 

education for individuals and small groups, within health institutes or in the community. 

This training shall take place in hospitals and other health institutions and in the community, 

under the responsibility of nursing teachers, in cooperation with and assisted by other qualified 

nurses. Other qualified personnel may also take part in the teaching process. 

Trainee nurses shall participate in the activities of the department in question insofar as those 

activities are appropriate to their training, enabling them to learn to assume the responsibilities 

involved in nursing care. 
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6.  Training for nurses responsible for general care shall provide an assurance that the 

professional in question has acquired the following knowledge and skills: 

(a) comprehensive knowledge of the sciences on which general nursing is based, including 

sufficient understanding of the structure, physiological functions and behaviour of healthy and 

sick persons, and of the relationship between the state of health and the physical and social 

environment of the human being; 

(b) knowledge of the nature and ethics of the profession and of the general principles of health 

and nursing; 

(c) adequate clinical experience; such experience, which should be selected for its training 

value, should be gained under the supervision of qualified nursing staff and in places where the 

number of qualified staff and equipment are appropriate for the nursing care of the patient; 

(d) the ability to participate in the practical training of health personnel and experience of 

working with such personnel; 

(e) experience of working together with members of other professions in the health sector. 

7.  Formal qualifications as a nurse responsible for general care shall provide evidence that the 

professional in question is able to apply at least the following competences regardless of 

whether the training took place at universities, higher education institutions of a level recognised 

as equivalent or at vocational schools or through vocational training programmes for nursing: 

(a) competence to independently diagnose the nursing care required using current theoretical 

and clinical knowledge and to plan, organise and implement nursing care when treating patients 

on the basis of the knowledge and skills acquired in accordance with points (a), (b) and (c) of 

paragraph 6 in order to improve professional practice; 

(b) competence to work together effectively with other actors in the health sector, including 

participation in the practical training of health personnel on the basis of the knowledge and skills 

acquired in accordance with points (d) and (e) of paragraph 6; 

(c) competence to empower individuals, families and groups towards healthy lifestyles and self-

care on the basis of the knowledge and skills acquired in accordance with points (a) and (b) of 

paragraph 6; 

(d) competence to independently initiate life-preserving immediate measures and to carry out 

measures in crises and disaster situations; 

(e) competence to independently give advice to, instruct and support persons needing care and 

their attachment figures; 

(f) competence to independently assure the quality of, and to evaluate, nursing care; 

(g) competence to comprehensively communicate professionally and to cooperate with 

members of other professions in the health sector; 
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(h) competence to analyse the care quality to improve his own professional practice as a nurse 

responsible for general care. 

Article 32 - Pursuit of the professional activities of nurses responsible for general care 

For the purposes of this Directive, the professional activities of nurses responsible for general 

care are the activities pursued on a professional basis and referred to in Annex V, point 5.2.2. 

Article 33 - Acquired rights specific to nurses responsible for general care 

1.  Where the general rules of acquired rights apply to nurses responsible for general care, the 

activities referred to in Article 23 must have included full responsibility for the planning, 

organisation and administration of nursing care delivered to the patient. 

2.  Member States shall recognise evidence of formal qualifications in nursing that: 

(a) were awarded in Poland, to nurses who completed training before 1 May 2004, which did 

not comply with the minimum training requirements laid down in Article 31; and 

(b) are attested by the diploma ‘bachelor’ which was obtained on the basis of a special 

upgrading programme contained in: 

(i) Article 11 of the Act of 20 April 2004 on the amendment of the Act on professions of nurse 

and midwife and on some other legal acts (Official Journal of the Republic of Poland of 2004 No 

92, pos. 885 and of 2007, No 176, pos. 1237) and the Regulation of the Minister of Health of 11 

May 2004 on the detailed conditions of delivering studies for nurses and midwives, who hold a 

certificate of secondary school (final examination — matura) and are graduates of medical 

lyceum and medical vocational schools teaching in a profession of a nurse and a midwife 

(Official Journal of the Republic of Poland of 2004 No 110, pos. 1170 and of 2010 No 65, pos. 

420); or 

(ii) Article 52.3 point 2 of the Act of 15 July 2011 on professions of nurse and midwife (Official 

Journal of the Republic of Poland of 2011 No 174, pos. 1039) and the Regulation of the Minister 

of Health of 14 June 2012 on the detailed conditions of delivering higher education courses for 

nurses and midwives who hold a certificate of secondary school (final examination – matura) 

and are graduates of a medical secondary school or a post-secondary school teaching in a 

profession of a nurse and a midwife (Official Journal of the Republic of Poland of 2012, pos. 

770), 

for the purpose of verifying that the nurse concerned has a level of knowledge and competence 

comparable to that of nurses holding the qualifications listed for Poland in point 5.2.2 of Annex 

V. 

Article 33(a) 

As regards the Romanian qualification of nurse responsible for general care, only the following 

acquired rights provisions shall apply: 
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In the case of nationals of Member States who were trained as a nurse responsible for general 

care in Romania and whose training does not satisfy the minimum training requirements laid 

down in Article 31, Member States shall recognise the following evidence of formal 

qualifications as a nurse responsible for general care as being sufficient proof, provided that 

that evidence is accompanied by a certificate stating that those Member State nationals have 

effectively and lawfully been engaged in the activities of a nurse responsible for general care in 

Romania, including taking full responsibility for the planning, organisation and carrying out of the 

nursing care of patients, for a period of at least three consecutive years during the five years 

prior to the date of issue of the certificate: 

(a) Certificat de competențe profesionale de asistent medical generalist with post-secondary 

education obtained from a școală postliceală, attesting to training started before 1 January 2007; 

(b) Diplomă de absolvire de asistent medical generalist with short-time higher education studies, 

attesting to training started before 1 October 2003; 

(c) Diplomă de licență de asistent medical generalist with long-time higher education studies, 

attesting to training started before 1 October 2003. 

Article 34 - Basic dental training 

1.  Admission to basic dental training presupposes possession of a diploma or certificate giving 

access, for the studies in question, to universities or higher institutes of a level recognised as 

equivalent, in a Member State. 

2.  Basic dental training shall comprise a total of at least five years of study, which may in 

addition be expressed with the equivalent ECTS credits, and shall consist of at least 5 000 

hours of full-time theoretical and practical training that comprises at least the programme 

described in point 5.3.1 of Annex V and that is provided in a university, in a higher institute 

providing training recognised as being of an equivalent level or under the supervision of a 

university. 

The Commission shall be empowered to adopt delegated acts in accordance with Article 57c 

concerning the amendment of the list set out in point 5.3.1 of Annex V with a view to adapting it 

to scientific and technical progress. 

The amendments referred to in the second subparagraph shall not entail an amendment of 

existing essential legislative principles in Member States regarding the structure of professions 

as regards training and conditions of access by natural persons. Such amendments shall 

respect the responsibility of the Member States for the organisation of education systems, as 

set out in Article 165(1) TFEU. 

3.  Basic dental training shall provide an assurance that the person in question has acquired the 

following knowledge and skills: 
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(a) adequate knowledge of the sciences on which dentistry is based and a good understanding 

of scientific methods, including the principles of measuring biological functions, the evaluation of 

scientifically established facts and the analysis of data; 

(b) adequate knowledge of the constitution, physiology and behaviour of healthy and sick 

persons as well as the influence of the natural and social environment on the state of health of 

the human being, in so far as these factors affect dentistry; 

(c) adequate knowledge of the structure and function of the teeth, mouth, jaws and associated 

tissues, both healthy and diseased, and their relationship to the general state of health and to 

the physical and social well-being of the patient; 

(d) adequate knowledge of clinical disciplines and methods, providing the dentist with a 

coherent picture of anomalies, lesions and diseases of the teeth, mouth, jaws and associated 

tissues and of preventive, diagnostic and therapeutic dentistry; 

(e) suitable clinical experience under appropriate supervision. 

This training shall provide him with the skills necessary for carrying out all activities involving the 

prevention, diagnosis and treatment of anomalies and diseases of the teeth, mouth, jaws and 

associated tissues. 

Article 35 - Specialist dental training 

1.  Admission to specialist dental training shall be contingent upon completion and validation of 

basic dental training referred to in Article 34, or possession of the documents referred to in 

Articles 23 and 37. 

2.  Specialist dental training shall comprise theoretical and practical instruction in a university 

centre, in a treatment teaching and research centre or, where appropriate, in a health 

establishment approved for that purpose by the competent authorities or bodies. 

Full-time specialist dental courses shall be of a minimum of three years’ duration and shall be 

supervised by the competent authorities or bodies. They shall involve the personal participation 

of the dental practitioner training to be a specialist in the activity and in the responsibilities of the 

establishment concerned. 

3.  The Member States shall make the issuance of evidence of specialist dental training 

contingent upon possession of evidence of basic dental training referred to in Annex V, point 

5.3.2. 

4.  The Commission shall be empowered to adopt delegated acts in accordance with Article 57c 

concerning the adaptation of the minimum period of training referred to in paragraph 2 to 

scientific and technical progress. 

5.  In order to take due account of changes in national legislation, and with a view to updating 

this Directive, the Commission shall be empowered to adopt delegated acts in accordance with 
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Article 57c concerning the inclusion in point 5.3.3 of Annex V of new dental specialties common 

to at least two-fifths of the Member States. 

Article 36 - Pursuit of the professional activities of dental practitioners 

1.  For the purposes of this Directive, the professional activities of dental practitioners are the 

activities defined in paragraph 3 and pursued under the professional qualifications listed in 

Annex V, point 5.3.2. 

2.  The profession of dental practitioner shall be based on dental training referred to in Article 34 

and shall constitute a specific profession which is distinct from other general or specialised 

medical professions. Pursuit of the activities of a dental practitioner requires the possession of 

evidence of formal qualifications referred to in Annex V, point 5.3.2. Holders of such evidence of 

formal qualifications shall be treated in the same way as those to whom Articles 23 or 37 apply. 

3.  The Member States shall ensure that dental practitioners are generally able to gain access 

to and pursue the activities of prevention, diagnosis and treatment of anomalies and diseases 

affecting the teeth, mouth, jaws and adjoining tissue, having due regard to the regulatory 

provisions and rules of professional ethics on the reference dates referred to in Annex V, point 

5.3.2. 

Article 37 - Acquired rights specific to dental practitioners 

1.  Every Member State shall, for the purposes of the pursuit of the professional activities of 

dental practitioners under the qualifications listed in Annex V, point 5.3.2, recognise evidence of 

formal qualifications as a doctor issued in Italy, Spain, Austria, the Czech Republic, Slovakia 

and Romania to persons who began their medical training on or before the reference date 

stated in that Annex for the Member State concerned, accompanied by a certificate issued by 

the competent authorities of that Member State. 

The certificate must show that the two following conditions are met: 

(a) that the persons in question have been effectively, lawfully and principally engaged in that 

Member State in the activities referred to in Article 36 for at least three consecutive years during 

the five years preceding the award of the certificate; 

(b) that those persons are authorised to pursue the said activities under the same conditions as 

holders of evidence of formal qualifications listed for that Member State in Annex V, point 5.3.2. 

Persons who have successfully completed at least three years of study, certified by the 

competent authorities in the Member State concerned as being equivalent to the training 

referred to in Article 34, shall be exempt from the three-year practical work experience referred 

to in the second subparagraph, point (a). 

With regard to the Czech Republic and Slovakia, evidence of formal qualifications obtained in 

the former Czechoslovakia shall be accorded the same level of recognition as Czech and 
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Slovak evidence of formal qualifications and under the same conditions as set out in the 

preceding subparagraphs. 

2.  Each Member State shall recognise evidence of formal qualifications as a doctor issued in 

Italy to persons who began their university medical training after 28 January 1980 and no later 

than 31 December 1984, accompanied by a certificate issued by the competent Italian 

authorities. 

The certificate must show that the three following conditions are met: 

(a) that the persons in question passed the relevant aptitude test held by the competent Italian 

authorities with a view to establishing that those persons possess a level of knowledge and 

skills comparable to that of persons possessing evidence of formal qualifications listed for Italy 

in Annex V, point 5.3.2; 

(b) that they have been effectively, lawfully and principally engaged in the activities referred to in 

Article 36 in Italy for at least three consecutive years during the five years preceding the award 

of the certificate; 

(c) that they are authorised to engage in or are effectively, lawfully and principally engaged in 

the activities referred to in Article 36, under the same conditions as the holders of evidence of 

formal qualifications listed for Italy in Annex V, point 5.3.2. 

Persons who have successfully completed at least three years of study certified by the 

competent authorities as being equivalent to the training referred to in Article 34 shall be exempt 

from the aptitude test referred to in the second subparagraph, point (a). 

Persons who began their university medical training after 31 December 1984 shall be treated in 

the same way as those referred to above, provided that the abovementioned three years of 

study began before 31 December 1994. 

3.  As regards evidence of formal qualifications of dental practitioners, Member States shall 

recognise such evidence pursuant to Article 21 in cases where the applicants began their 

training on or before 18 January 2016. 

4.  Each Member State shall recognise evidence of formal qualifications as a doctor issued in 

Spain to professionals who began their university medical training between 1 January 1986 and 

31 December 1997, accompanied by a certificate issued by the Spanish competent authorities. 

The certificate shall confirm that the following conditions have been met: 

(a) the professional in question has successfully completed at least three years of study, 

certified by the Spanish competent authorities as being equivalent to the training referred to in 

Article 34; 
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(b) the professional in question was effectively, lawfully and principally engaged in the activities 

referred to in Article 36 in Spain for at least three consecutive years during the five years 

preceding the award of the certificate; 

(c) the professional in question is authorised to engage in or is effectively, lawfully and 

principally engaged in the activities referred to in Article 36, under the same conditions as the 

holders of evidence of formal qualifications listed for Spain in point 5.3.2 of Annex V. 

Article 40 - The training of midwives 

1.  The training of midwives shall comprise a total of at least: 

(a) specific full-time training as a midwife comprising at least three years of theoretical and 

practical study (route I) comprising at least the programme described in Annex V, point 5.5.1, or 

(b) specific full-time training as a midwife of 18 months' duration (route II), comprising at least 

the study programme described in Annex V, point 5.5.1, which was not the subject of equivalent 

training of nurses responsible for general care. 

The Member States shall ensure that institutions providing midwife training are responsible for 

coordinating theory and practice throughout the programme of study. 

The Commission shall be empowered to adopt delegated acts in accordance with Article 57c 

concerning the amendment of the list set out in point 5.5.1 of Annex V with a view to adapting it 

to scientific and technical progress. 

The amendments referred to in the third subparagraph shall not entail an amendment of 

existing essential legislative principles in Member States regarding the structure of professions 

as regards training and conditions of access by natural persons. Such amendments shall 

respect the responsibility of the Member States for the organisation of education systems, as 

set out in Article 165(1) TFEU. 

2.  Admission to training as a midwife shall be contingent upon one of the following conditions: 

(a) completion of at least 12 years of general school education or possession of a certificate 

attesting success in an examination, of an equivalent level, for admission to a midwifery school 

for route I; 

(b) possession of evidence of formal qualifications as a nurse responsible for general care 

referred to in point 5.2.2 of Annex V for route II. 

3.  Training as a midwife shall provide an assurance that the professional in question has 

acquired the following knowledge and skills: 

(a) detailed knowledge of the sciences on which the activities of midwives are based, 

particularly midwifery, obstetrics and gynaecology; 
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(b) adequate knowledge of the ethics of the profession and the legislation relevant for the 

practice of the profession; 

(c) adequate knowledge of general medical knowledge (biological functions, anatomy and 

physiology) and of pharmacology in the field of obstetrics and of the newly born, and also 

knowledge of the relationship between the state of health and the physical and social 

environment of the human being, and of his behaviour; 

(d) adequate clinical experience gained in approved institutions allowing the midwife to be able, 

independently and under his own responsibility, to the extent necessary and excluding 

pathological situations, to manage the antenatal care, to conduct the delivery and its 

consequences in approved institutions, and to supervise labour and birth, postnatal care and 

neonatal resuscitation while awaiting a medical practitioner; 

(e) adequate understanding of the training of health personnel and experience of working with 

such personnel. 

Article 41 - Procedures for the recognition of evidence of formal qualifications as a midwife 

1.  The evidence of formal qualifications as a midwife referred to in point 5.5.2 of Annex V shall 

be subject to automatic recognition pursuant to Article 21 in so far as they satisfy one of the 

following criteria: 

(a) full-time training of at least three years as a midwife, which may in addition be expressed 

with the equivalent ECTS credits, consisting of at least 4 600 hours of theoretical and practical 

training, with at least one third of the minimum duration representing clinical training; 

(b) full-time training as a midwife of at least two years, which may in addition be expressed with 

the equivalent ECTS credits, consisting of at least 3 600 hours, contingent upon possession of 

evidence of formal qualifications as a nurse responsible for general care referred to in point 

5.2.2 of Annex V; 

(c) full-time training as a midwife of at least 18 months, which may in addition be expressed with 

the equivalent ECTS credits, consisting of at least 3 000 hours, contingent upon possession of 

evidence of formal qualifications as a nurse responsible for general care referred to in point 

5.2.2 of Annex V, and followed by one year’s professional practice for which a certificate has 

been issued in accordance with paragraph 2. 

2.  The certificate referred to in paragraph 1 shall be issued by the competent authorities in the 

home Member State. It shall certify that the holder, after obtaining evidence of formal 

qualifications as a midwife, has satisfactorily pursued all the activities of a midwife for a 

corresponding period in a hospital or a health care establishment approved for that purpose. 

Article 42 - Pursuit of the professional activities of a midwife 
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1.  The provisions of this section shall apply to the activities of midwives as defined by each 

Member State, without prejudice to paragraph 2, and pursued under the professional titles set 

out in Annex V, point 5.5.2. 

2.  The Member States shall ensure that midwives are able to gain access to and pursue at 

least the following activities: 

(a) provision of sound family planning information and advice; 

(b) diagnosis of pregnancies and monitoring normal pregnancies; carrying out the examinations 

necessary for the monitoring of the development of normal pregnancies; 

(c) prescribing or advising on the examinations necessary for the earliest possible diagnosis of 

pregnancies at risk; 

(d) provision of programmes of parenthood preparation and complete preparation for childbirth 

including advice on hygiene and nutrition; 

(e) caring for and assisting the mother during labour and monitoring the condition of the foetus 

in utero by the appropriate clinical and technical means; 

(f) conducting spontaneous deliveries including where required episiotomies and in urgent 

cases breech deliveries; 

(g) recognising the warning signs of abnormality in the mother or infant which necessitate 

referral to a doctor and assisting the latter where appropriate; taking the necessary emergency 

measures in the doctor's absence, in particular the manual removal of the placenta, possibly 

followed by manual examination of the uterus; 

(h) examining and caring for the new-born infant; taking all initiatives which are necessary in 

case of need and carrying out where necessary immediate resuscitation; 

(i) caring for and monitoring the progress of the mother in the post-natal period and giving all 

necessary advice to the mother on infant care to enable her to ensure the optimum progress of 

the new-born infant; 

(j) carrying out treatment prescribed by doctors; 

(k) drawing up the necessary written reports. 

Article 43 - Acquired rights specific to midwives 

1.  Every Member State shall, in the case of Member State nationals whose evidence of formal 

qualifications as a midwife satisfies all the minimum training requirements laid down in Article 40 

but, by virtue of Article 41, is not recognised unless it is accompanied by a certificate of 

professional practice referred to in Article 41(2), recognise as sufficient proof evidence of formal 

qualifications issued by those Member States before the reference date referred to in Annex V, 

point 5.5.2, accompanied by a certificate stating that those nationals have been effectively and 
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lawfully engaged in the activities in question for at least two consecutive years during the five 

years preceding the award of the certificate. 

1a.  As regards evidence of formal qualifications of midwives, Member States shall recognise 

automatically those qualifications where the applicant started the training before 18 January 

2016, and the admission requirement for such training was 10 years of general education or an 

equivalent level for route I, or completed training as a nurse responsible for general care as 

attested by evidence of formal qualification referred to in point 5.2.2 of Annex V before starting a 

midwifery training falling under route II.  

2.  The conditions laid down in paragraph 1 shall apply to the nationals of Member States 

whose evidence of formal qualifications as a midwife certifies completion of training received in 

the territory of the former German Democratic Republic and satisfying all the minimum training 

requirements laid down in Article 40 but where the evidence of formal qualifications, by virtue of 

Article 41, is not recognised unless it is accompanied by the certificate of professional 

experience referred to in Article 41(2), where it attests a course of training which began before 3 

October 1990. 

4.  Member States shall recognise evidence of formal qualifications in midwifery that: 

(a) were awarded in Poland, to midwives who completed training before 1 May 2004, which did 

not comply with the minimum training requirements laid down in Article 40; and 

(b) are attested by the diploma ‘bachelor’ which was obtained on the basis of a special 

upgrading programme contained in: 

(i) Article 11 of the Act of 20 April 2004 on the amendment of the Act on professions of nurse 

and midwife and on some other legal acts (Official Journal of the Republic of Poland of 2004 No 

92, pos. 885 and of 2007 No 176, pos. 1237) and the Regulation of the Minister of Health of 11 

May 2004 on the detailed conditions of delivering studies for nurses and midwives, who hold a 

certificate of secondary school (final examination — matura) and are graduates of medical 

lyceum and medical vocational schools teaching in a profession of a nurse and a midwife 

(Official Journal of the Republic of Poland of 2004 No 110, pos. 1170 and of 2010 No 65, pos. 

420); or 

(ii) Article 53.3 point 3 of the Act of 15 July 2011 on professions of nurse and midwife (Official 

Journal of the Republic of Poland of 2011 No 174, pos. 1039) and the Regulation of the Minister 

of Health of 14 June 2012 on the detailed conditions of delivering higher education courses for 

nurses and midwives who hold a certificate of secondary school (final examination – matura) 

and are graduates of a medical secondary school or a post-secondary school teaching in a 

profession of a nurse and a midwife (Official Journal of the Republic of Poland of 2012, pos. 

770), 
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for the purpose of verifying that the midwife concerned has a level of knowledge and 

competence comparable to that of midwives holding the qualifications listed for Poland in point 

5.5.2 of Annex V. 

Article 43(a) 

As regards the Romanian qualifications in midwifery, only the following acquired rights 

provisions will apply: 

In the case of nationals of the Member States whose evidence of formal qualifications as a 

midwife (asistent medical obstetrică-ginecologie/obstetrics-gynecology nurse) were awarded by 

Romania before the date of accession and which do not satisfy the minimum training 

requirements laid down in Article 40, Member States shall recognise the said evidence of formal 

qualifications as being sufficient proof for the purposes of carrying out the activities of midwife, if 

they are accompanied by a certificate stating that those Member State nationals have 

effectively and lawfully been engaged in the activities of midwife in Romania, for at least five 

consecutive years during the seven years prior to the issue of the certificate. 

Article 43b 

Acquired rights in midwifery shall not apply to the following qualifications which were obtained in 

Croatia before 1 July 2013: viša medicinska sestra ginekološko-opstetričkog smjera (High 

Gynaecology-Obstetrical Nurse), medicinska sestra ginekološko-opstetričkog smjera 

(Gynaecology-Obstetrical Nurse), viša medicinska sestra primaljskog smjera (High Nurse with 

Midwifery Degree), medicinska sestra primaljskog smjera (Nurse with Midwifery Degree), 

ginekološko-opstetrička primalja (Gynaecology-Obstetrical Midwife) and primalja (Midwife). 

Article 44 - Training as a pharmacist 

1.  Admission to a course of training as a pharmacist shall be contingent upon possession of a 

diploma or certificate giving access, in a Member State, to the studies in question, at 

universities or higher institutes of a level recognised as equivalent. 

2.  Evidence of formal qualifications as a pharmacist shall attest to training of at least five years’ 

duration, which may in addition be expressed with the equivalent ECTS credits, comprising at 

least: 

(a) four years of full-time theoretical and practical training at a university or at a higher institute 

of a level recognised as equivalent, or under the supervision of a university; 

(b) during or at the end of the theoretical and practical training, six-month traineeship in a 

pharmacy which is open to the public or in a hospital under the supervision of that hospital’s 

pharmaceutical department. 

The training cycle referred to in this paragraph shall include at least the programme described 

in point 5.6.1 of Annex V. The Commission shall be empowered to adopt delegated acts in 

accordance with Article 57c concerning the amendment of the list set out in point 5.6.1 of Annex 
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V with a view to adapting it to scientific and technical progress, including the evolution of 

pharmacological practice. 

The amendments referred to in the second subparagraph shall not entail an amendment of 

existing essential legislative principles in Member States regarding the structure of professions 

as regards training and conditions of access by natural persons. Such amendments shall 

respect the responsibility of the Member States for the organisation of education systems, as 

set out in Article 165(1) TFEU. 

3.  Training for pharmacists shall provide an assurance that the person concerned has acquired 

the following knowledge and skills: 

(a) adequate knowledge of medicines and the substances used in the manufacture of 

medicines; 

(b) adequate knowledge of pharmaceutical technology and the physical, chemical, biological 

and microbiological testing of medicinal products; 

(c) adequate knowledge of the metabolism and the effects of medicinal products and of the 

action of toxic substances, and of the use of medicinal products; 

(d) adequate knowledge to evaluate scientific data concerning medicines in order to be able to 

supply appropriate information on the basis of this knowledge; 

(e) adequate knowledge of the legal and other requirements associated with the pursuit of 

pharmacy. 

Article 45 - Pursuit of the professional activities of a pharmacist 

1.  For the purposes of this Directive, the activities of a pharmacist are those, access to which 

and pursuit of which are contingent, in one or more Member States, upon professional 

qualifications and which are open to holders of evidence of formal qualifications of the types 

listed in Annex V, point 5.6.2. 

2.  The Member States shall ensure that the holders of evidence of formal qualifications in 

pharmacy at university level or a level recognised as equivalent, which satisfies the 

requirements of Article 44, are able to gain access to and pursue at least the following activities, 

subject to the requirement, where appropriate, of supplementary professional experience: 

(a) preparation of the pharmaceutical form of medicinal products; 

(b) manufacture and testing of medicinal products; 

(c) testing of medicinal products in a laboratory for the testing of medicinal products; 

(d) storage, preservation and distribution of medicinal products at the wholesale stage; 

(e) supply, preparation, testing, storage, distribution and dispensing of safe and efficacious 

medicinal products of the required quality in pharmacies open to the public; 
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(f) preparation, testing, storage and dispensing of safe and efficacious medicinal products of the 

required quality in hospitals; 

(g) provision of information and advice on medicinal products as such, including on their 

appropriate use; 

(h) reporting of adverse reactions of pharmaceutical products to the competent authorities; 

(i) personalised support for patients who administer their medication; 

(j) contribution to local or national public health campaigns. 

3.  If a Member State makes access to or pursuit of one of the activities of a pharmacist 

contingent upon supplementary professional experience, in addition to possession of evidence 

of formal qualifications referred to in Annex V, point 5.6.2, that Member State shall recognise as 

sufficient proof in this regard a certificate issued by the competent authorities in the home 

Member State stating that the person concerned has been engaged in those activities in the 

home Member State for a similar period. 

4.  The recognition referred to in paragraph 3 shall not apply with regard to the two-year period 

of professional experience required by the Grand Duchy of Luxembourg for the grant of a State 

public pharmacy concession. 

5.  If, on 16 September 1985, a Member State had a competitive examination in place designed 

to select from among the holders referred to in paragraph 2, those who are to be authorised to 

become owners of new pharmacies whose creation has been decided on as part of a national 

system of geographical division, that Member State may, by way of derogation from paragraph 

1, proceed with that examination and require nationals of Member States who possess 

evidence of formal qualifications as a pharmacist referred to in Annex V, point 5.6.2 or who 

benefit from the provisions of Article 23 to take part in it. 
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Annex 5 

OJEU 2014/C 99/03 

COMMUNICATION FROM THE COMMISSION 

Guidelines on State Aid to airports and airlines 

2014/C 99/03 

1.   INTRODUCTION: STATE AID POLICY IN THE AVIATION SECTOR  

1. Linking people and regions, air transport plays a vital role in the integration and the 

competitiveness of the European Union, as well as its interaction with the world. Air transport 

contributes significantly to the Union's economy, with more than 15 million annual commercial 

movements, 822 million passengers transported to and from Union airports in 2011, 150 

scheduled airlines, a network of over 460 airports and 60 air navigation service providers (1). 

The Union benefits from its position as a global aviation hub, with airlines and airports alone 

contributing more than EUR 140 thousand million to the Union's Gross Domestic Product each 

year. The aviation sector employs some 2.3 million people in the Union (2). 

2. The Europe 2020 Strategy (3) (‘EU 2020’) underlines the importance of transport 

infrastructure as part of the Union's sustainable growth strategy for the coming decade. In 

particular, the Commission has emphasised in its White Paper ‘Roadmap to a Single Transport 

Area’ (4) that the internalisation of externalities, the elimination of unjustified subsidies and free 

and undistorted competition are an essential part of the effort to align market choices with 

sustainability needs. The ‘Roadmap to a Single Transport Area’ also emphasises the 

importance of an efficient use of resources. In practice, transport has to use less and cleaner 

energy, better exploit a modern infrastructure and reduce its negative impact on the climate and 

the environment and, in particular, on key natural assets like water, land and ecosystems. 

3. The gradual completion of the internal market has led to the removal of all commercial 

restrictions for airlines flying within the Union, such as restrictions on routes or number of flights 
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and the setting of fares. Since the liberalisation of air transport in 1997 (5), the industry has 

expanded as never before, and this has contributed to economic growth and job creation. This 

has also paved the way for the emergence of low-cost carriers, operating a new business model 

based on quick turn-around times and very efficient fleet use. This development has generated 

a tremendous increase in traffic, with low-cost carriers' traffic growing at a fast pace since 2005. 

In 2012, for the first time, low-cost airlines (44,8 %) exceeded the market share of incumbent air 

carriers (42,4 %), a trend which continued in 2013 (45,94 % for low-cost and 40,42 % for 

incumbent). 

4. While still predominantly publicly owned and managed (6), airports across the Union are 

currently witnessing growing involvement of private undertakings. New markets have been 

created in the last decade through partial privatisation of certain airports, as well as through 

competition for the management of publicly owned airports, including regional airports. 

5. Smaller airports display the greatest proportion of public ownership (7) and most often rely on 

public support to finance their operations. The prices of these airports tend not to be determined 

with regard to market considerations and in particular sound ex ante profitability prospects, but 

essentially having regard to local or regional considerations. Under the current market 

conditions the profitability prospects of commercially run airports also remain highly dependent 

(8) on the level of throughput, with airports that have fewer than 1 million passengers per 

annum typically struggling to cover their operating costs. Consequently, the vast majority of 

regional airports are subsidised by public authorities on a regular basis. 

6. Certain regions are still hampered by poor accessibility from the rest of the Union, and major 

hubs are facing increasing levels of congestion (9). At the same time, the density of regional 

airports in certain regions of the Union has led to substantial overcapacity of airport 

infrastructure relative to passenger demand and airline needs. 

7. The pricing system in most Union airports has traditionally been designed as a published 

scheme of airport charges based on passenger numbers and aircraft weight (10). However, the 

evolution of the market and the close cooperation between airports and airlines have gradually 

paved the way for a wide variety of commercial practices, including long-term contracts with 

differentiated tariffs and sometimes substantial amounts of incentives and marketing support 

paid by airports and/or local authorities to airlines. In particular, public funds earmarked for 

supporting airport operations may be channelled to airlines in order to attract more commercial 

traffic, thereby distorting air transport markets (11). 

8. In its Communication on State Aid Modernisation (SAM) (12), the Commission points out that 

State aid policy should focus on facilitating well-designed aid targeted at market failures and 

objectives of common interest of the Union, and avoiding waste of public resources. State aid 

measures can indeed, under certain conditions, correct market failures, thereby contributing to 

the efficient functioning of markets and enhancing competitiveness. Furthermore, where 

markets provide efficient outcomes but these are deemed unsatisfactory from a cohesion policy 

point of view, State aid may be used to obtain a more desirable, equitable market outcome. 
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However, State aid may have negative effects, such as distorting competition between 

undertakings and affecting trade between Member States to an extent contrary to the common 

interests of the Union. State aid control in the airport and air transport sectors should therefore 

promote sound use of public resources for growth-oriented policies, while limiting competition 

distortions that would undermine a level playing field in the internal market, in particular by 

avoiding duplication of unprofitable airports in the same catchment area and creation of 

overcapacities. 

9. The application of State aid rules to the airport and air transport sectors constitutes part of the 

Commission's efforts aimed at improving the competitiveness and growth potential of the Union 

airport and airline industries (13). A level-playing field among airlines and airports in the Union is 

of paramount importance for those objectives, as well as for the entire internal market. At the 

same time, regional airports can prove important both for local development and for the 

accessibility of certain regions, in particular against the backdrop of positive traffic forecasts for 

air transport in the Union. 

10. As part of the general plan to create a single airspace of the Union and taking account of 

market developments, in 2005 the Commission adopted guidelines on financing of airports and 

start-up aid to airlines departing from regional airports (14) (the ‘2005 Aviation guidelines’). 

Those guidelines specified the conditions under which certain categories of State aid to airports 

and airlines could be declared compatible with the internal market. They supplemented the 

1994 Aviation guidelines (15), which mainly contained provisions with regard to the restructuring 

of flag carriers and social aid for the benefit of Union citizens. 

11. These guidelines take stock of the new legal and economic situation concerning the public 

financing of airports and airlines and specify the conditions under which such public financing 

may constitute State aid within the meaning of Article 107(1) of the Treaty on the Functioning of 

the European Union and, when it does constitute State aid, the conditions under which it can be 

declared compatible with the internal market pursuant to Article 107(3)(c) of the Treaty. The 

Commission's assessment is based on its experience and decision-making practice, as well as 

on its analysis of current market conditions in the airport and air transport sectors. It is therefore 

without prejudice to its approach in respect of other infrastructures or sectors. In particular, the 

Commission considers that the mere fact that an airport operator receives or has received State 

aid does not automatically imply that its customer airlines are also aid beneficiaries. If the 

conditions offered to an airline at a given airport would have been offered by a profit-driven 

airport operator, the airline cannot be deemed to receive an advantage for the purposes of 

State aid rules. 

12. Where public support constitutes State aid, the Commission considers that under certain 

conditions, certain categories of aid to regional airports and airlines using those airports can be 

justified, in particular to develop new services and contribute to local accessibility and economic 

development. Nevertheless, distortions of competition on all markets concerned should be 
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taken into consideration and only State aid which is proportional and necessary to contribute to 

an objective of common interest can be acceptable. 

13. In this context, it should be pointed out that operating aid constitutes, in principle, a very 

distortive form of aid and can only be authorised under exceptional circumstances. The 

Commission considers that airports and airlines should normally bear their own operating costs. 

Nevertheless, the gradual shift to a new market reality, as described in points 3 to 7, explains 

the fact that regional airports have received widespread operating support from public 

authorities prior to the adoption of these guidelines. Against this backdrop, for a transitional 

period, and to enable the aviation industry to adapt to the new market situation, certain 

categories of operating aid to airports might still be justified under certain conditions. As 

explained in point 5, under the current market conditions the available data and industry 

consensus point to a link between an airport's financial situation and its traffic levels, with 

financing needs normally being proportionately greater for smaller airports. In the light of their 

contribution to economic development and territorial cohesion in the Union, managers of 

smaller regional airports should therefore be given time to adjust to the new market 

environment, for example, by gradually increasing airport charges to airlines, by introducing 

rationalisation measures, by differentiating their business models or by attracting new airlines 

and customers to fill their idle capacity. 

14. At the end of the transitional period, airports should no longer be granted operating aid and 

they should finance their operations from their own resources. Whilst the provision of 

compensation for uncovered operating costs of services of general economic interest should 

remain possible for small airports or to allow for connectivity of all regions with particular 

requirements, the market changes stimulated by these guidelines should allow airports to cover 

their costs as in any other industry. 

15. Development of new air traffic should, in principle, be based on a sound business case. 

However, without appropriate incentives, airlines are not always prepared to run the risk of 

opening new routes from unknown and untested small airports. Therefore, under certain 

conditions, airlines may be granted start-up aid during and even after the transitional period, if 

this provides them with the necessary incentive to create new routes from regional airports, 

increases the mobility of the citizens of the Union by establishing access points for intra- Union 

flights and stimulates regional development. As remote regions are penalised by their poor 

accessibility, start-up aid for routes from those regions is subject to more flexible compatibility 

criteria. 

16. The allocation of airport capacity to airlines should therefore gradually become more 

efficient (that is to say demand-oriented), and there should be less need for public funding of 

airports as private investment becomes more widespread. If a genuine transport need and 

positive externalities for a region can be established, investment aid to airports should 

nevertheless continue to be accepted after the transitional period, with maximum aid intensities 

ensuring a level-playing field across the Union. 
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17. Against this backdrop these guidelines introduce a new approach to the assessment of 

compatibility of aid to airports: 

(a) whereas the 2005 Aviation guidelines left open the issue of investment aid, these revised 

guidelines define maximum permissible aid intensities depending on the size of the airport; 

(b) however, for large airports with a passenger volume of over 5 million per annum, investment 

aid should in principle not be declared compatible with the internal market pursuant to Article 

107(3)(c) of the Treaty, except in very exceptional circumstances, such as relocation of an 

existing airport, where the need for State intervention is characterised by a clear market failure, 

taking into account the exceptional circumstances, the magnitude of the investment and the 

limited competition distortions; 

(c) the maximum permissible aid intensities for investment aid are increased by up to 20 % for 

airports located in remote regions; 

(d) for a transitional period of 10 years, operating aid to regional airports can be declared 

compatible with the internal market pursuant to Article 107(3)(c) of the Treaty; however, with 

regard to airports with passenger traffic of less than 700 000 per annum the Commission will, 

after a period of four years, reassess the profitability prospects of this category of airport in 

order to evaluate whether special rules should be devised to assess the compatibility with the 

internal market of operating aid in favour of those airports. 

18. In addition, the compatibility conditions for start-up aid to airlines have been streamlined and 

adapted to recent market developments. 

19. The Commission will apply a balanced approach which is neutral vis-à-vis the various 

business models of airports and airlines, and takes into account the growth prospects of air 

traffic, the need for regional development and accessibility and the positive contribution of the 

low-cost carriers' business model to the development of some regional airports. But at the same 

time, a gradual move towards a market-oriented approach is undoubtedly warranted; except in 

duly justified and limited cases, airports should be able to cover their operating costs and any 

public investment should be used to finance the construction of viable airports meeting the 

demand of airlines and passengers; distortions of competition between airports and between 

airlines, as well as duplication of unprofitable airports should be avoided. This balanced 

approach should be transparent, easily understood and straightforward to apply. 

20. These guidelines are without prejudice to Member States duty to comply with Union law. In 

particular, to avoid that the investment would lead to environmental harm, Member States must 

also ensure compliance with Union environmental legislation, including the need to carry out an 

environmental impact assessment where appropriate and ensure all relevant permits. 

2.   SCOPE AND DEFINITIONS  

2.1.   Scope  
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21. The principles set out in these guidelines apply to State aid to airports and airlines (16). 

They will be applied in accordance with the Treaty and secondary legislation adopted pursuant 

to the Treaty as well as other Union guidelines on State aid (17). 

22. Some airports and airlines are specialised in freight transport. The Commission does not yet 

have sufficient experience in assessing the compatibility of aid to airports and airlines 

specialised in freight transport to summarise its practice in the form of specific compatibility 

criteria. For those categories of undertakings, the Commission will apply the common principles 

of compatibility as set out in section 5 through a case-by-case analysis. 

23. The Commission will not apply the principles set out in the Guidelines on national regional 

aid for 2007–2013 (18) and the Guidelines on regional State aid for 2014‐2020 (19) or any 

future guidelines on regional aid to State aid granted for airport infrastructure. 

24. These guidelines replace the 1994 and 2005 Aviation guidelines. 

2.2.   Definitions  

25. For the purpose of these guidelines: 

(1) ‘aid’ means any measure fulfilling all the criteria laid down in Article 107(1) of the Treaty; 

(2) ‘aid intensity’ means the total aid amount expressed as a percentage of eligible costs, both 

figures expressed in net present value terms at the moment the aid is granted and before any 

deduction of tax or other charges; 

(3) ‘airline’ means any airline with a valid operating licence issued by a Member State or a 

Member of the Common European Aviation Area pursuant to Regulation (EC) No 1008/2008 of 

the European Parliament and of the Council (20); 

(4) ‘airport charge’ means a price or a levy collected for the benefit of the airport and paid by the 

airport users for the use of facilities and services which are exclusively provided by the airport 

and which are related to landing, take-off, lighting and parking of aircraft, and processing of 

passengers and freight, including charges or fees paid for ground handling services and fees for 

centralised ground handling infrastructure; 

(5) ‘airport infrastructure’ means infrastructure and equipment for the provision of airport 

services by the airport to airlines and the various service providers, including runways, 

terminals, aprons, taxiways, centralised ground handling infrastructure and any other facilities 

that directly support the airport services, excluding infrastructure and equipment which is 

primarily necessary for pursuing non-aeronautical activities, such as car parks, shops and 

restaurants; 

(6) ‘airport’ means an entity or group of entities performing the economic activity of providing 

airport services to airlines; 
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(7) ‘airport revenue’ means the revenue from airport charges net of marketing support or any 

incentives provided by the airport to the airlines, taking into account revenue stemming from 

non-aeronautical activities (free of any public support), excluding any public support and 

compensation for tasks falling within public policy remit, or services of general economic 

interest; 

(8) ‘airport services’ means services provided to airlines by an airport or any of its subsidiaries, 

to ensure the handling of aircraft, from landing to take-off, and of passengers and freight, so as 

to enable airlines to provide air transport services, including the provision of ground handling 

services and the provision of centralised ground handling infrastructure; 

 

(9) ‘average annual passenger traffic’ means a figure determined on the basis of the inbound 

and outbound passenger traffic during the two financial years preceding that in which the aid is 

notified or granted in the case of non-notified aid; 

(10) ‘capital costs’ means the depreciation of the eligible investment costs into airport 

infrastructure and equipment, including the underlying costs of financing; 

(11) ‘capital costs funding gap’ means the net present value of the difference between the 

positive and negative cash flows, including investment costs, over the lifetime of the investment 

in fixed capital assets; 

(12) ‘catchment area of an airport’ means a geographic market boundary that is normally set at 

around 100 kilometres or around 60 minutes travelling time by car, bus, train or high-speed 

train; however, the catchment area of a given airport may be different and needs to take into 

account the specificities of each particular airport. The size and shape of the catchment area 

varies from airport to airport, and depends on various characteristics of the airport, including its 

business model, location and the destinations it serves; 

(13) ‘costs of financing’ means the costs related to debt and equity financing of the eligible costs 

of the investment; in other words, the costs of financing take into account the proportion of total 

interest and own capital remuneration that corresponds to the financing of eligible costs of the 

investment, excluding the financing of working capital, investments in non-aeronautical activities 

or other investment projects; 

(14) ‘date of grant of the aid’ means the date when the Member State took a legally binding 

commitment to award the aid that can be invoked before a national court; 

(15) ‘eligible investment costs’ means the costs relating to investments in airport infrastructure, 

including planning costs, but excluding investment costs for non-aeronautical activities, 

investment costs in relation to equipment for ground handling services, ordinary maintenance 

costs and costs for tasks falling within the public policy remit; 
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(16) ‘ground handling services’ means services provided to airport users at airports as 

described in the Annex to Directive 96/67/EC, and any subsequent legislation on access to the 

ground handling market at airports; 

(17) ‘high-speed train’ means a train capable of reaching speeds of over 200 km/h; 

(18) ‘investment aid’ means aid to finance fixed capital assets, specifically, to cover the capital 

costs funding gap; 

(19) ‘net present value’ means the difference between the positive and negative cash flows over 

the lifetime of the investment, discounted to their current value using the cost of capital, that is 

to say, the normal required rate of return applied by the company in other investment projects of 

a similar kind or, where not available, the cost of capital of the company as a whole, or 

expected returns commonly observed in the airport sector; 

(20) ‘non-aeronautical activities’ means commercial services to airlines or other users of the 

airport, such as ancillary services to passengers, freight forwarders or other service providers, 

renting out of offices and shops, car parking and hotels; 

 

(21) ‘operating aid’ means aid to cover the ‘operating funding gap’, either in the form of an 

upfront payment or in the form of periodic instalments to cover expected operating costs 

(periodic lump sum payments); 

(22) ‘operating costs’ means the underlying costs of an airport in respect of the provision of 

airport services, including cost categories such as cost of personnel, contracted services, 

communications, waste, energy, maintenance, rent and administration, but excluding the capital 

costs, marketing support or any other incentives granted to airlines by the airport, and costs 

falling within a public policy remit; 

(23) ‘operating funding gap’ means the operating losses of an airport over the relevant period, 

discounted to their current value using the cost of capital, that is to say the shortfall (in Net 

Present Value terms) between airport revenues and operating costs of the airport; 

(24) ‘outermost regions’ means the regions referred to in Article 349 of the Treaty (21); 

(25) ‘reasonable profit margin’ means a rate of return on capital, for example, measured as an 

Internal Rate of Return (IRR), that the undertaking is normally expected to make on investments 

with a similar degree of risk; 

(26) ‘regional airport’ means an airport with annual passenger traffic volume of up to 3 million; 

(27) ‘remote regions’ mean outermost regions, Malta, Cyprus, Ceuta, Mellila, islands which are 

part of the territory of a Member State, and sparsely populated areas; 
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(28) ‘sparsely populated areas’ mean NUTS 2 regions with less than 8 inhabitants per km2 or 

NUTS 3 regions with less than 12.5 inhabitants per km2 (based on Eurostat data on population 

density); 

(29) ‘start of works’ means either the start of construction works on the investment, or the first 

firm commitment to order equipment or other commitment that makes the investment 

irreversible, whichever comes first, and does not include preparatory works, such as obtaining 

permits and conducting preliminary feasibility studies. 

3.   PRESENCE OF STATE AID WITHIN THE MEANING OF ARTICLE 107(1) OF THE 

TREATY  

3.1.   Notion of undertaking and economic activity  

26. In accordance with Article 107(1) of the Treaty, State aid rules apply only where the 

recipient is an ‘undertaking’. The Court of Justice of the European Union has consistently 

defined undertakings as entities engaged in an economic activity, regardless of their legal 

status or ownership and the way in which they are financed (22). Any activity consisting in 

offering goods and services on a market is an economic activity (23). The economic nature of 

an activity as such does not depend on whether the activity generates profits (24). 

27. It is now clear that the activity of airlines which consists in providing transport services to 

passengers or undertakings constitutes an economic activity. The 1994 Aviation guidelines, 

however, still reflected the view that ‘[t]he construction [or] enlargement of infrastructure projects 

(such as airports, motorways, bridges, etc.) represents a general measure of economic policy 

which cannot be controlled by the Commission under the Treaty rules on State aids.’ In 

‘Aéroports de Paris’ (25), the Union Courts ruled against this view and held that the operation of 

an airport consisting in the provision of airport services to airlines and to the various service 

providers also constitutes an economic activity. In its judgment in the ‘Leipzig-Halle airport’ case 

(26), the General Court clarified that the operation of an airport is an economic activity, of which 

the construction of airport infrastructure is an inseparable part. 

28. As far as past financing measures are concerned, the gradual development of market forces 

in the airport sector (27) does not allow for a precise date to be determined, from which the 

operation of an airport should without doubt be considered as an economic activity. However, 

the Union Courts have recognised the evolution in the nature of airport activities. In 

‘Leipzig/Halle airport’, the General Court held that, from 2000, the application of State aid rules 

to the financing of airport infrastructure could no longer be excluded (28). Consequently, from 

the date of the judgment in ‘Aéroports de Paris’ (12 December 2000), the operation and 

construction of airport infrastructure must be considered as falling within the ambit of State aid 

control. 

29. Conversely, due to the uncertainty that existed prior to the judgment in ‘Aéroports de Paris’, 

public authorities could legitimately consider that the financing of airport infrastructure did not 

constitute State aid and, accordingly, that such measures did not need to be notified to the 
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Commission. It follows that the Commission cannot now bring into question, on the basis of 

State aid rules, financing measures granted (29) before the ‘Aéroports de Paris’ judgment (30). 

30. In any event, measures that were granted before any competition developed in the airport 

sector did not constitute State aid when granted, but could be considered as existing aid 

pursuant to Article 1 (b) (v) of Council Regulation (EC) No 659/1999 (31) if the conditions of 

Article 107(1) of the Treaty are met. 

31. The entity or group of entities performing the economic activity of providing airport services 

to airlines, that is to say, the handling of aircraft, from landing to take-off, and of passengers and 

freight, so as to enable airlines to provide air transport services (32), will be referred to as the 

‘airport’ (33). An airport provides a range of services (‘airport services’) to airlines, in exchange 

for payment (‘airport charges’). While the exact extent of the services provided by airports, as 

well as the labelling of charges as ‘fees’ or ‘taxes’ varies across the Union, the provision of 

airport services to airlines in exchange for airport charges constitutes an economic activity in all 

Member States. 

32. The legal and regulatory framework within which individual airports are owned and operated 

varies from airport to airport across the Union. In particular, regional airports are often managed 

in close cooperation with public authorities. In this respect, the Court has ruled that several 

entities can be deemed to perform an economic activity together, thereby constituting an 

economic unit, under specific conditions (34). In the field of aviation, the Commission considers 

that significant involvement in an airport's commercial strategy, such as through the direct 

conclusion of agreements with airlines or the setting of airport charges, would constitute a 

strong indication that, alone or jointly, the relevant entity performs the economic activity of 

operating the airport (35). 

33. In addition to airport services, an airport may also provide other commercial services to 

airlines or other users of the airport, such as ancillary services to passengers, freight forwarders 

or other service providers (for example, through the rental of premises to shop and restaurant 

managers, parking operators, etc.). These economic activities will be collectively referred to as 

‘non-aeronautical activities’. 

34. However, not all the activities of an airport are necessarily of an economic nature (36). 

Since the classification of an entity as an undertaking is always in relation to a specific activity, it 

is necessary to distinguish between the activities of a given airport and to establish to what 

extent those activities are of an economic nature. If an airport carries out both economic and 

non-economic activities, it is to be regarded as an undertaking only with regard to the former. 

35. The Court has held that activities that normally fall under the responsibility of the State in the 

exercise of its official powers as a public authority are not of an economic nature and in general 

do not fall within the scope of the rules on State aid (37). At an airport, activities such as air 

traffic control, police, customs, firefighting, activities necessary to safeguard civil aviation 

against acts of unlawful interference and the investments relating to the infrastructure and 
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equipment necessary to perform those activities are considered in general to be of a non-

economic nature (38). 

36. The public funding of such non-economic activities does not constitute State aid, but should 

be strictly limited to compensating the costs to which they give rise and may not be used to 

finance other activities (39). Any possible overcompensation by public authorities of costs 

incurred in relation to non-economic activities may constitute State aid. Moreover, if an airport is 

engaged in non-economic activities, alongside its economic activities, separated cost 

accounting is required in order to avoid any transfer of public funds between the non-economic 

and economic activities. 

37. Public financing of non-economic activities must not lead to undue discrimination between 

airports. Indeed, it is established case law that there is an advantage when public authorities 

relieve undertakings of the costs inherent to their economic activities (40). Therefore, when it is 

normal under a given legal order that civil airports have to bear certain costs inherent to their 

operation, whereas other civil airports do not, the latter might be granted an advantage, 

regardless of whether or not those costs relate to an activity which in general is considered to 

be of a non-economic nature. 

3.2.   Use of State resources and imputability to the State  

38. The transfer of State resources may take many forms such as direct grants, tax rebates 

(41), soft loans or other types of preferential financing conditions. State resources will also be 

involved if the State provides a benefit in kind or in the form of subsidised services (42), such as 

airport services. State resources can be used (43) at national, regional or local level. Funding 

from Union funds will likewise constitute State resources, when those funds are allocated at a 

Member State's discretion (44). 

39. The Court has also ruled that even if the State is in a position to control a public undertaking 

and to exercise a dominant influence over its operations, actual exercise of that control in a 

particular case cannot be automatically presumed (45). Therefore, it needs to be assessed 

whether measures granted by public undertakings are imputable to the State. The Court has 

indicated that the imputability to the State of a measure granted by a public undertaking may be 

inferred from a set of indicators arising from the circumstances of the case and the context in 

which that measure was taken (46). 

40. Against this background, the resources of a public airport constitute public resources. 

Consequently, a public airport may grant aid to an airline using the airport if the decision to 

grant the measure is imputable to the State and the other conditions of Article 107(1) of the 

Treaty are met. The Court has also ruled that whether a measure is granted directly by the 

State or by public or private bodies established or appointed by it to administer the measure is 

irrelevant to whether it is considered to be State aid (47). 

3.3.   Distortion of competition and effect on trade  



114 

 

41. According to the case law of the Court, financial support distorts competition in so far as it 

strengthens the position of an undertaking compared with other undertakings (48). 

42. In general, when an advantage granted by a Member State strengthens the position of an 

undertaking compared with other undertakings competing in a given Union market, trade 

between Member States must be regarded as being affected by that advantage (49). 

43. Competition between airports can be assessed in the light of airlines' criteria of choice, and 

in particular by comparing factors such as the type of airport services provided and the clients 

concerned, population or economic activity, congestion, whether there is access by land, and 

the level of charges and overall commercial conditions for use of airport infrastructure and 

services. The charge level is a key factor, since public funding granted to an airport could be 

used to maintain airport charges at an artificially low level in order to attract airlines and may 

thus significantly distort competition. 

44. The Commission further notes that airports are in competition for the management of airport 

infrastructure, including at local and regional airports. The public funding of an airport may 

therefore distort competition in the markets for airport infrastructure operation. Moreover, public 

funding to both airports and airlines can distort competition and have an effect on trade in air 

transport markets across the Union. Finally, intermodal competition may also be affected by 

public funding to airports or airlines. 

45. The Court held in the Altmark judgment (50) that even public funding granted to an 

undertaking which provides only local or regional transport services may have an effect on trade 

between Member States, as the supply of transport services by that undertaking may thereby 

be maintained or increased with the result that undertakings established in other Member 

States have less chance of providing their transport services. Even the fact that the amount of 

aid is small or the relatively small size of the undertaking which receives public funding does 

not, as such, exclude the possibility that trade between Member States might be affected. 

Consequently, the public financing of airports or airlines operating services from those airports 

might affect trade between Member States. 

3.4.   Public funding of airports and the application of the Market Economy Operator principle 

46. Article 345 of the Treaty states that the Treaty in no way prejudices the rules in Member 

States governing the system of property ownership. Member States can accordingly own and 

manage undertakings, and can purchase shares or other interests in public or private 

undertakings. 

47. Consequently, these guidelines make no distinction between the different types of 

beneficiaries in terms of their legal structure or whether they belong to the public or private 

sector, and all references to airlines and airports or the companies which manage them 

encompass all types of legal entity. 
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48. In order to assess whether an undertaking has benefited from an economic advantage, the 

so-called Market Economy Operator (‘MEO’) test is applied. This test should be based on 

available information and foreseeable developments at the time when the public funding was 

granted and it should not rely on any analysis based on a later situation (51). 

49. Consequently, when an airport benefits from public funding, the Commission will assess 

whether such funding constitutes aid by considering whether in similar circumstances a private 

operator, having regard to the foreseeability of obtaining a return and leaving aside all social, 

regional-policy and sectoral considerations (52), would have granted the same funding. Public 

funding granted in circumstances which correspond to normal market conditions is not regarded 

as State aid (53). 

50. The Court has also ruled that the conduct of a public investor may be compared with that of 

a private investor guided by prospects of profitability in the longer term (54), over the lifetime of 

the investment. These considerations are particularly pertinent to investment in infrastructure, 

which often involve large amounts of financial resources and can produce a positive return only 

after many years. Any assessment of the profitability of an airport must take into account airport 

revenues. 

51. Consequently, as regards public financing to airports, the analysis of conformity with the 

MEO test should be based on sound ex ante profitability prospects for the entity granting the 

financing (55). Any traffic forecasts used for that purpose should be realistic and subject to a 

reasonable sensitivity analysis. The absence of a business plan constitutes an indication that 

the MEO test may not be met (56). In the absence of a business plan, Member States can 

provide analysis or internal documents from the public authorities or from the airport concerned 

showing clearly that an analysis conducted before the granting of the public financing 

demonstrates that the MEO test is satisfied. 

52. Airports can play an important role in fostering local development or accessibility. 

Nevertheless regional or policy considerations cannot be taken into account for the purposes of 

the MEO test (57). Such considerations can, however, under certain conditions, be taken into 

account when assessing the compatibility of aid. 

3.5.   Financial relationships between airports and airlines  

53. Where an airport has public resources at its disposal, aid to an airline using the airport can, 

in principle, be excluded where the relationship between the airport and that airline satisfies the 

MEO test. This is normally the case if: 

(a) the price charged for the airport services corresponds to the market price (see section 

3.5.1); or 

(b) it can be demonstrated through an ex ante analysis that the airport/airline arrangement will 

lead to a positive incremental profit contribution for the airport (see section 3.5.2). 

3.5.1.   Comparison with the market price  



116 

 

54. One approach to the assessment of the presence of aid to airlines involves establishing 

whether the price charged by an airport to a particular airline corresponds to the market price. 

On the basis of available and relevant market prices, an appropriate benchmark can be 

identified, taking into account the elements set out in point 60. 

55. The identification of a benchmark requires, first, that a sufficient number of comparable 

airports providing comparable services under normal market conditions can be selected. 

56. In this respect the Commission notes that for the moment, a large majority of Union airports 

benefit from public funding to cover investment and operating costs. Most of those airports can 

only remain on the market with public support. 

57. Publicly owned airports have traditionally been considered by public authorities as 

infrastructures for facilitating local development and not as undertakings operating in 

accordance with market rules. Those airports' prices consequently tend not to be determined 

with regard to market considerations and in particular sound ex ante profitability prospects, but 

essentially having regard to social or regional considerations. 

58. Even if some airports are privately owned or managed without social or regional 

considerations, the prices charged by those airports can be strongly influenced by the prices 

charged by the majority of publicly subsidised airports as the latter prices are taken into account 

by airlines during their negotiations with the privately owned or managed airports. 

 

59. In those circumstances, the Commission has strong doubts that at the present time, an 

appropriate benchmark can be identified to establish a true market price for services provided 

by airports. This situation may change or evolve in the future, in particular once the State aid 

rules apply in full to public financing of airports. 

60. In any event, the Commission considers that a benchmarking exercise should be based on 

a comparison of airport charges, net of any benefits provided to the airline (such as marketing 

support, discounts or any other incentive), across a sufficient number of suitable ‘comparator 

airports’, whose managers behave as market economy operators. In particular, the following 

indicators should be used: 

(a) traffic volume; 

(b) type of traffic (business or leisure or outbound destination), the relative importance of freight 

and the relative importance of revenue stemming from the non-aeronautical activities of the 

airport; 

(c) type and level of airport services provided; 

(d) proximity of the airport to a large city; 

(e) number of inhabitants in the catchment area of the airport; 
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(f) prosperity of the surrounding area (GDP per capita); 

(g) different geographical areas from which passengers could be attracted. 

3.5.2.   Ex ante profitability analysis  

61. At present the Commission considers ex ante incremental profitability analysis to be the 

most relevant criterion for the assessment of arrangements concluded by airports with individual 

airlines. 

62. In this respect, the Commission considers that price differentiation is a standard business 

practice, as long as it complies with all relevant competition and sectoral legislation (58). 

Nevertheless, such differentiated pricing policies should be commercially justified to satisfy the 

MEO test (59). 

63. The Commission considers that arrangements concluded between airlines and an airport 

can be deemed to satisfy the MEO test when they incrementally contribute, from an ex ante 

standpoint, to the profitability of the airport. The airport should demonstrate that, when setting 

up an arrangement with an airline (for example, an individual contract or an overall scheme of 

airport charges), it is capable of covering all costs stemming from the arrangement, over the 

duration of the arrangement, with a reasonable profit margin (60) on the basis of sound 

medium-term prospects (61). 

64. In order to assess whether an arrangement concluded by an airport with an airline satisfies 

the MEO test, expected non-aeronautical revenues stemming from the airline's activity should 

be taken into consideration together with airport charges, net of any rebates, marketing support 

or incentive schemes (62). Similarly, all expected costs incrementally incurred by the airport in 

relation to the airline's activity at the airport should be taken into account (63). Such incremental 

costs could encompass all categories of expenses or investments, such as incremental 

personnel, equipment and investment costs induced by the presence of the airline at the airport. 

For instance, if the airport needs to expand or build a new terminal or other facilities mainly to 

accommodate the needs of a specific airline, such costs should be taken into consideration 

when calculating the incremental costs. In contrast, costs which the airport would have to incur 

anyway independently from the arrangement with the airline should not be taken into account in 

the MEO test. 

65. Where an airport operator benefits from compatible aid, the advantage resulting from such 

aid is not passed on to a specific airline (64) if the following conditions are met: the 

infrastructure is open to all airlines (65) (this includes infrastructure which is more likely to be 

used by certain categories, like low cost operators or charters) and not dedicated to a specific 

airline; and the airlines pay tariffs covering at least the incremental costs as defined in point 64. 

Furthermore, the Commission considers that under such conditions, even if there would have 

been State aid to the airlines, such aid would in any event have been compatible with the 

internal market for the same reasons that justify the compatibility of the aid at the level of the 

airport. Where an airport operator benefits from incompatible investment aid, the advantage 
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resulting from such aid is not passed on to a specific airline if the following conditions are met: 

the infrastructure is open to all airlines and not dedicated to a specific airline; and the airlines 

pay tariffs covering at least the incremental cost as defined in point 64. The Commission 

considers that under such conditions a sectorial advantage to the airline industry or other users 

cannot be excluded but should not lead to recovery from specific airlines or other users. 

66. When assessing airport/airline arrangements, the Commission will also take into account 

the extent to which the arrangements under assessment can be considered part of the 

implementation of an overall strategy of the airport expected to lead to profitability at least in the 

long term. 

4.   PUBLIC FUNDING OF SERVICES OF GENERAL ECONOMIC INTEREST  

67. In some cases, public authorities may define certain economic activities carried out by 

airports or airlines as services of general economic interest (‘SGEI’) within the meaning of 

Article 106(2) of the Treaty and the Altmark case-law (66), and provide compensation for 

discharging such services. 

68. In such cases, the SGEI Communication (67) and Commission Regulation (EU) No 

360/2012 (68) provide guidance on the conditions under which the public financing of an SGEI 

constitutes State aid within the meaning of Article 107(1) of the Treaty. Aid in the form of public 

service compensation will be assessed under Commission Decision 2012/21/EU (69) and the 

SGEI framework (70). Together those four documents form the ‘SGEI package’, which also 

applies to compensation granted to airports and airlines. What follows illustrates the application 

of some of the principles set out in the SGEI package in the light of certain sectoral specificities. 

4.1.   Definition of a service of general economic interest in the airport and air transport sectors  

69. The first Altmark criterion requires a clear definition of the tasks which constitute a service of 

general economic interest. This requirement coincides with that of Article 106(2) of the Treaty 

(71). According to case law (72), undertakings entrusted with the operation of an SGEI must 

have received that task by an act of a public authority. The Commission has also clarified (73) 

that, for an activity to be considered as an SGEI, it should exhibit special characteristics as 

compared with ordinary economic activities, and that the general interest objective pursued by 

public authorities cannot simply be that of the development of certain economic activities or 

economic areas provided for in Article 107(3)(c) of the Treaty (74). 

70. As regards air transport services, public service obligations can only be imposed in 

accordance with Regulation (EC) No 1008/2008 (75). In particular, such obligations can only be 

imposed with regard to a specific route or group of routes (76), and not with regard to any 

generic route originating from a given airport, city or region. Moreover, public service obligations 

can only be imposed with regard to a route to fulfil transport needs which cannot be adequately 

met by an existing air route or by other means of transport (77). 
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71. In this respect, it should be stressed that compliance with the substantive and procedural 

requirements of Regulation (EC) No 1008/2008 does not eliminate the need for the Member 

State(s) concerned to assess compliance with Article 107(1) of the Treaty. 

72. As far as airports are concerned, the Commission considers that it is possible for the overall 

management of an airport, in well-justified cases, to be considered an SGEI. In the light of the 

principles outlined in point 69, the Commission considers that this can only be the case if part of 

the area potentially served by the airport would, without the airport, be isolated from the rest of 

the Union to an extent that would prejudice its social and economic development. Such an 

assessment should take due account of other modes of transport, and in particular of high-

speed rail services or maritime links served by ferries. In such cases, public authorities may 

impose a public service obligation on an airport to ensure that the airport remains open to 

commercial traffic. The Commission notes that certain airports have an important role to play in 

terms of regional connectivity of isolated, remote or peripheral regions of the Union. Such a 

situation may, in particular, occur in respect of the outermost regions, as well as islands or other 

areas of the Union. Subject to a case-by-case assessment and depending on the particular 

characteristics of each airport and the region which it serves, it may be justified to define SGEI 

obligations in those airports. 

73. In the light of the specific requirements attached to public service obligations for air transport 

services (78), and in view of the complete liberalisation of air transport markets, the 

Commission considers that the scope of public service obligations imposed on airports should 

not encompass the development of commercial air transport services. 

4.2.   Compatibility of aid in the form of public service compensation  

74. If one of the cumulative criteria of the Altmark judgment is not fulfilled, public service 

compensation provides an economic advantage to its beneficiary, and might constitute State aid 

within the meaning of Article 107(1) of the Treaty. Such State aid may be regarded as 

compatible with the internal market pursuant to Article 106(2) of the Treaty, if all the 

compatibility criteria developed for the application of that paragraph are met. 

75. State aid in the form of public service compensation is exempt from the notification 

requirement of Article 108(3) of the Treaty if the requirements set out in Decision 2012/21/EU 

are met. The scope of Decision 2012/21/EU covers public service compensation granted to: 

(a) airports where the average annual traffic does not exceed 200 000 passengers (79) over the 

duration of the SGEI entrustment; and 

(b) airlines, as regards air links to islands where the average annual traffic does not exceed 300 

000 passengers (80). 

76. State aid not covered by Decision 2012/21/EU can be declared compatible pursuant to 

Article 106(2) of the Treaty, if the conditions of the SGEI Framework are met. However, it 

should be noted that for assessment under both Decision 2012/21/EU and the SGEI 
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Framework, the considerations on the definition of public service obligations imposed on 

airports or airlines in points 69 to 73 of these guidelines will apply. 

5.   COMPATIBILITY OF AID UNDER ARTICLE 107(3)(C) OF THE TREATY  

77. If public funding granted to airports and/or airlines constitutes aid, that aid can be 

considered compatible with the internal market pursuant to Article 107(3)(c) of the Treaty 

provided that it complies with the compatibility criteria for airports in section 5.1 of these 

guidelines and for airlines in section 5.2. State aid granted to airlines which incrementally 

decreases the profitability of the airport (see points 63 and 64 of these guidelines) will be 

deemed incompatible with the internal market pursuant to Article 107(1) of the Treaty, unless 

the compatibility conditions for start‐up aid set out in section 5.2 of these guidelines are met. 

78. To assess whether a State aid measure can be considered compatible with the internal 

market pursuant to Article 107(3)(c) of the Treaty, the Commission generally analyses whether 

the design of the aid measure ensures that the positive impact towards an objective of common 

interest exceeds its potential negative effects on trade and competition. 

79. The Communication on State Aid Modernisation (SAM) called for the identification and 

definition of common principles applicable to the assessment of compatibility of all aid 

measures carried out by the Commission. An aid measure will be considered compatible with 

the internal market pursuant to Article 107(3) of the Treaty provided that the following 

cumulative conditions are met: 

(a) contribution to a well-defined objective of common interest: a State aid measure must have 

an objective of common interest in accordance with Article 107(3) Treaty; 

(b) need for State intervention: a State aid measure must be targeted towards a situation where 

aid can bring about a material improvement that the market cannot deliver itself, for example by 

remedying a market failure or addressing an equity or cohesion concern; 

(c) appropriateness of the aid measure: the aid measure must be an appropriate policy 

instrument to address the objective of common interest; 

(d) incentive effect: the aid must change the behaviour of the undertakings concerned in such a 

way that they engage in additional activity which they would not carry out without the aid or they 

would carry out in a restricted or different manner or location; 

(e) proportionality of the aid (aid limited to the minimum): the aid amount must be limited to the 

minimum needed to induce the additional investment or activity in the area concerned; 

(f) avoidance of undue negative effects on competition and trade between Member States: the 

negative effects of the aid must be sufficiently limited, so that the overall balance of the 

measure is positive; 
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(g) transparency of aid: Member States, the Commission, economic operators, and the 

interested public, must have easy access to all relevant acts and to pertinent information about 

the aid awarded thereunder as outlined in section 8.2. 

80. As regards State aid in the aviation sector, the Commission considers that those common 

principles are respected when State aid granted to airports or airlines meets all the conditions 

outlined respectively in sections 5.1 and 5.2. Therefore, compliance with those conditions 

implies compatibility of the aid with the internal market pursuant to Article 107(3)(c) of the 

Treaty. 

81. However, if an inseparable aspect of a State aid measure and the conditions attached to it 

(including its financing method when the financing method forms an integral part of the State aid 

measure) entail a violation of Union law, the aid cannot be declared compatible with the internal 

market (81). 

82. Moreover, in assessing the compatibility of any State aid with the internal market, the 

Commission will take account of any proceedings concerning infringements of Article 101 or 

102 of the Treaty which may concern the beneficiary of the aid and which may be relevant for 

its assessment under Article 107(3) of the Treaty (82). 

5.1.   Aid to airports  

5.1.1.   Investment aid to airports 

83. Investment aid granted to airports either as individual aid or under an aid scheme will be 

considered compatible with the internal market pursuant to Article 107(3)(c) of the Treaty 

provided that the cumulative conditions in point 79 are fulfilled as set out in points 84 to 108. 

(a)   Contribution to a well-defined objective of common interest  

84. Investment aid to airports will be considered to contribute to the achievement of an objective 

of common interest, if it: 

(a) increases the mobility of Union citizens and the connectivity of the regions by establishing 

access points for intra-Union flights; or 

(b) combats air traffic congestion at major Union hub airports; or 

(c) facilitates regional development. 

85. Nevertheless, the duplication of unprofitable airports or the creation of additional unused 

capacity does not contribute to an objective of common interest. If an investment project is 

primarily aimed at creating new airport capacity, the new infrastructure must, in the medium-

term, meet the forecasted demand of the airlines, passengers and freight forwarders in the 

catchment area of the airport. Any investment which does not have satisfactory medium-term 

prospects for use, or diminishes the medium-term prospects for use of existing infrastructure in 

the catchment area, cannot be considered to serve an objective of common interest. 
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86. Accordingly, the Commission will have doubts as to the medium-term prospects for use of 

airport infrastructure at an airport located in the catchment area of an existing airport where the 

existing airport is not operating at or near full capacity. The medium-term prospects for use 

must be demonstrated on the basis of sound passenger and freight traffic forecasts 

incorporated in an ex ante business plan and must identify the likely effect of the investment on 

the use of existing infrastructure, such as another airport or other modes of transport, in 

particular high-speed train connections. 

(b)   Need for State intervention  

87. In order to assess whether State aid is effective in achieving an objective of common 

interest, it is necessary to identify the problem to be addressed. State aid should be targeted 

towards situations where such aid can bring about a material improvement that the market itself 

cannot deliver. 

88. The conditions that smaller airports face when developing their services and in attracting 

private financing of their infrastructure investments are often less favourable than those faced 

by the major airports in the Union. For those reasons, under present market conditions, smaller 

airports may have difficulties in ensuring the financing of their investments without public 

funding. 

89. The need for public funding to finance infrastructure investments will, due to high fixed costs 

(83), vary according to the size of an airport and will normally be greater for smaller airports. 

The Commission considers that, under current market conditions, the following categories of 

airports (84), and their relative financial viabilities, can be identified: 

(a) airports with up to 200 000 passengers per annum may not be able to cover their capital 

costs to a large extent; 

(b) airports with annual passenger traffic of between 200 000 and 1 million are usually not able 

to cover their capital costs to a large extent; 

(c) airports with annual passenger traffic of 1–3 million should, on average, be able to cover 

their capital costs to a greater extent; 

(d) airports with annual passenger traffic of above 3 and up to 5 million should, in principle, be 

able to cover, to a large extent, all their costs (including operating costs and capital costs) but, 

under certain case-specific circumstances, public support might be necessary to finance some 

of their capital costs; 

(e) airports with annual passenger traffic above 5 million are usually profitable and are able to 

cover all of their costs, except in very exceptional circumstances. 

(c)   Appropriateness of State aid as a policy instrument  

90. The Member States must demonstrate that the aid measure is an appropriate policy 

instrument to achieve the intended objective or resolve the problems intended to be addressed 
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by the aid. An aid measure will not be considered compatible with the internal market if other 

less distortive policy instruments or aid instruments allow the same objective to be reached. 

91. The Member States can make different choices with regard to the use of different policy 

instruments and forms of aid. In general, where a Member State has considered other policy 

options and the use of a selective instrument, such as State aid in the form of a direct grant, has 

been compared with less distortive forms of aid (such as loans, guarantees or repayable 

advances), the measures concerned are considered to constitute an appropriate instrument. 

92. Wherever possible, Member States are encouraged to design national schemes that reflect 

the main principles underlying public financing and indicate the most relevant features of the 

planned public funding of airports. Framework schemes ensure coherence in the use of public 

funds, reduce the administrative burden on smaller granting authorities and accelerate the 

implementation of individual aid measures. Further, Member States are encouraged to give 

clear guidance for the implementation of State aid financing for regional airports. 

(d)   Existence of incentive effect  

93. Works on an individual investment can start only after an application has been submitted to 

the granting authority. If works start before an application is submitted to the granting authority, 

any aid awarded in respect of that individual investment will not be considered compatible with 

the internal market. 

94. An investment project at an airport may be economically attractive in its own right. 

Therefore, it needs to be verified that the investment would not have been undertaken or would 

not have been undertaken to the same extent without any State aid. If this is confirmed, the 

Commission will consider that the aid measure has an incentive effect. 

95. The incentive effect is identified through counterfactual analysis, comparing the levels of 

intended activity with aid and without aid. 

96. Where no specific counterfactual is known, the incentive effect can be assumed when there 

is a capital cost funding gap, that is to say, when on the basis of an ex ante business plan, it 

can be shown that there is a difference between the positive and negative cash flows (including 

investment costs into fixed capital assets) over the lifetime of the investment in net present 

value terms (85). 

(e)   Proportionality of the aid amount (aid limited to the minimum)  

97. The maximum permissible amount of State aid is expressed as a percentage of eligible 

costs (the maximum aid intensity). Eligible costs are the costs relating to the investments in 

airport infrastructure, including planning costs, ground handling infrastructure (such as baggage 

belts, etc.) and airport equipment. Investment costs relating to non-aeronautical activities (in 

particular parking, hotels, restaurants, and offices) are ineligible (86). 
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98. The investment costs relating to the provision of ground handling services (such as buses, 

vehicles, etc.) are ineligible, insofar as they are not part of ground handling infrastructure (87). 

99. In order to be proportionate, investment aid to airports must be limited to the extra costs (net 

of extra revenues) which result from undertaking the aided project/activity rather than the 

alternative project/activity that the beneficiary would have undertaken in the counterfactual 

scenario, that is to say, if it had not received the aid. Where no specific counterfactual is known, 

in order to be proportionate, the amount of the aid should not exceed the funding gap of the 

investment project (so-called ‘capital cost funding gap’), which is determined on the basis of an 

ex ante business plan as the net present value of the difference between the positive and 

negative cash flows (including investment costs) over the lifetime of the investment. For 

investment aid the business plan should cover the period of the economic utilisation of the 

asset. 

100. As the funding gap will vary according to the size of the airport and is normally wider for 

smaller airports, the Commission will use a range of permissible maximum aid intensities to 

ensure overall proportionality. The aid intensity must not exceed the maximum permissible 

investment aid intensity and should, in any case, not go beyond the actual funding gap of the 

investment project. 

101. The following table summarises the maximum permissible aid intensity depending on the 

size of the airport as measured by the number of passengers per annum (88). 

Size of airport based on average passenger traffic (passengers per annum) 

Maximum investment aid intensity 

>3-5 million 

up to 25 % 

1-3 million 

up to 50 % 

<1 million 

up to 75 % 

102. The maximum aid intensities for investment aid to finance airport infrastructure may be 

increased by up to 20 % for airports located in remote regions irrespective of their size. 

103. Airports with average traffic below 1 million passengers per annum should contribute at 

least 25 % to the financing of the total eligible investment costs. However, investment projects 

at certain airports with average traffic below 1 million passengers per annum located in 

peripheral regions of the Union may result in a funding gap which is higher than the maximum 

permissible aid intensities. Subject to a case-by-case assessment and depending on the 

particular characteristics of each airport, investment project and the region served, intensity 
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exceeding 75 % may be justified in exceptional circumstances for airports with traffic volume 

below 1 million passengers per annum. 

104. In order to take account of the specific circumstances regarding the relocation of an 

existing airport and cessation of airport activities at an existing site, the Commission will assess, 

in particular, the proportionality, the necessity and the maximum aid intensity of the State aid 

granted on the basis of the funding gap analysis or the counterfactual scenario of each specific 

case, regardless of the average passenger traffic of that airport. 

105. Additionally, under very exceptional circumstances, characterised by a clear market failure 

and taking into account the magnitude of the investment, the impossibility to finance the 

investment on capital markets, a very high level of positive externalities and the competition 

distortions, airports with average traffic over 5 million passengers per annum may receive aid to 

finance airport infrastructure. However, in such cases, the Commission will always carry out an 

in-depth assessment, in particular on the proportionality, the necessity and the maximum aid 

intensity of the State aid granted on the basis of the funding gap analysis and the counterfactual 

scenario of each specific case, regardless of the average passenger traffic of that airport. 

(f)   Avoidance of undue negative effects on competition and trade  

106. In particular, the duplication of unprofitable airports or the creation of additional unused 

capacity in the catchment area of existing infrastructure might have distortive effects. 

Accordingly, the Commission will, in principle, have doubts as to the compatibility of investment 

into airport infrastructure at an airport located in the catchment area of an existing airport (89) 

where the existing airport is not operating at or near full capacity. 

107. Further, in order to avoid the negative effects of aid that may arise where airports face soft 

budget constraints (90), investment aid to airports with traffic of up to 5 million passengers can 

be granted either as an upfront fixed amount to cover eligible investment costs or in annual 

instalments to compensate for the capital cost funding gap resulting from the business plan of 

the airport. 

108. In order to further limit any distortions, the airport, including any investment for which aid is 

granted, must be open to all potential users and must not be dedicated to one specific user. In 

the case of physical limitation of capacity, the allocation should be done on the basis of 

pertinent, objective, transparent and non-discriminatory criteria. 

Notification requirements for aid schemes and individual aid measures: 

109. Member States are encouraged to notify State aid schemes for investment aid for airports 

with average annual traffic below 3 million passengers. 

110. When assessing an aid scheme, the conditions relating to the necessity of the aid, the 

incentive effect and the proportionality of the aid will be considered to be satisfied if the Member 

State has committed itself to granting individual aid under the approved aid scheme only after it 

has verified that the cumulative conditions in this section are met. 
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111. Due to a higher risk of distortion of competition, the following aid measures should always 

be notified individually: 

(a) investment aid to airports with average annual traffic above 3 million passengers; 

(b) investment aid with an aid intensity exceeding 75 % to an airport with average annual traffic 

below 1 million passengers, with the exception of airports located in remote regions; 

(c) investment aid granted for the relocation of airports; 

(d) investment aid financing a mixed passenger/freight airport handling more than 200 000 

tonnes of freight during the two financial years preceding that in which the aid is notified; 

(e) investment aid aimed at the creation of a new passenger airport (including the conversion of 

an existing airfield into a passenger airport); 

(f) investment aid aimed at the creation or development of an airport located within 100 

kilometres distance or 60 minutes travelling time by car, bus, train or high-speed train from an 

existing airport. 

5.1.2.   Operating aid to airports  

112. Operating aid granted to airports either as individual aid or under an aid scheme will be 

considered compatible with the internal market pursuant to Article 107(3)(c) of the Treaty for a 

transitional period of 10 years starting from 4 April 2014provided that the cumulative conditions 

in point 79 are fulfilled as set out in points 113 to 134. 

(a)   Contribution to a well-defined objective of common interest  

113. As stated in point 13, in order to give airports time to adjust to new market realities and to 

avoid any disruptions in the air traffic and connectivity of the regions, operating aid to airports 

will be considered to contribute to the achievement of an objective of common interest for a 

transitional period of 10 years, if it: 

(a) increases the mobility of Union citizens and the connectivity of the regions by establishing 

access points for intra- Union flights; or 

(b) combats air traffic congestion at major Union hub airports; or 

(c) facilitates regional development. 

114. Nevertheless, the duplication of unprofitable airports does not contribute to an objective of 

common interest. Where an airport is located in the same catchment area as another airport 

with spare capacity, the business plan, based on sound passenger and freight traffic forecasts, 

must identify the likely effect on the traffic of the other airport located in that catchment area. 

115. Accordingly, the Commission will have doubts as to the prospects for an unprofitable 

airport to achieve full operating cost coverage at the end of the transitional period, if another 

airport is located in the same catchment area. 
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(b)   Need for State intervention  

116. In order to assess whether State aid is effective in achieving an objective of common 

interest, it is necessary to identify the problem to be addressed. State aid should be targeted 

towards situations where such aid can bring about a material improvement that the market itself 

cannot deliver. 

117. The conditions that smaller airports face when developing their services and in attracting 

private financing are often less favourable than those faced by the major airports in the Union. 

Therefore, under present market conditions, smaller airports may have difficulties in ensuring 

the financing of their operation without public funding. 

118. Under current market conditions, the need for public funding to finance operating costs will, 

due to high fixed costs, vary according to the size of an airport and will normally be 

proportionately greater for smaller airports. The Commission considers that, under current 

market conditions, the following categories of airports, and their relative financial viabilities, can 

be identified: 

(a) airports with up to 200 000 passengers per annum may not be able to cover their operating 

costs to a large extent; 

(b) airports with annual passenger traffic between 200 000 and 700 000 passengers may not be 

able to cover their operating costs to a substantial extent; 

(c) airports with annual passenger traffic of 700 000 to 1 million should in general be able to 

cover their operating costs to a greater extent; 

(d) airports with annual passenger traffic of 1–3 million should, on average, be able to cover the 

majority of their operating costs; 

(e) airports with annual passenger traffic above 3 million are usually profitable at operating level 

and should be able to cover their operating costs. 

119. Therefore, the Commission considers that in order to be eligible for operating aid, the 

annual traffic of the airport must not exceed 3 million passengers (91)  

(c)   Appropriateness of State aid as a policy instrument  

120. The Member States must demonstrate that the aid is appropriate to achieve the intended 

objective or resolve the problems intended to be addressed by the aid. An aid measure will not 

be considered compatible with the internal market if other less distortive policy instruments or 

aid instruments allow the same objective to be reached (92). 

121. In order to provide proper incentives for efficient management of an airport, the aid amount 

is, in principle, to be established ex ante as a fixed sum covering the expected operating 

funding gap (determined on the basis of an ex ante business plan) during a transitional period 

of 10 years. For these reasons no ex post increase of the aid amount should, in principle, be 
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considered compatible with the internal market. The Member State may pay the ex-ante fixed 

amount as an up-front lump sum or in instalments, for instance on an annual basis. 

122. In exceptional circumstances, where future costs and revenue developments are 

surrounded by a particularly high degree of uncertainty and the public authority faces important 

information asymmetries, the public authority may calculate the maximum amount of compatible 

operating aid according to a model based on the initial operating funding gap at the beginning of 

the transitional period. The initial operating funding gap is the average of the operating funding 

gaps (that is to say the amount of operating costs not covered by revenues) during the five 

years preceeding the beginning of the transitional period (2009 to 2013). 

123. Wherever possible, Member States are encouraged to design national schemes that 

reflect the main principles underlying public financing and indicate the most relevant features of 

the planned public funding of airports. Framework schemes ensure coherence in the use of 

public funds, reduce the administrative burden on smaller granting authorities and accelerate 

the implementation of individual aid measures. Furthermore, Member States are encouraged to 

give clear guidance for the implementation of State aid financing for regional airports and 

airlines using those airports. 

(d)   Existence of incentive effect 

124. Operating aid has an incentive effect if it is likely that, in the absence of the operating aid, 

and taking into account the possible presence of investment aid and the level of traffic, the level 

of economic activity of the airport concerned would be significantly reduced. 

(e)   Proportionality of the aid amount (aid limited to the minimum necessary):  

125. In order to be proportionate, operating aid to airports must be limited to the minimum 

necessary for the aided activity to take place. 

126. The business plan of the airport must pave the way towards full operating cost coverage at 

the end of the transitional period. The key parameters of this business plan form an integral part 

of the Commission's compatibility assessment. 

127. The path towards full operating cost coverage will be different for every airport and will 

depend on the initial operating funding gap of the airport at the beginning of the transitional 

period. The transitional period will start from 4 April 2014. 

128. In any event, the maximum permissible aid amount during the whole transitional period will 

be limited to 50 % of the initial funding gap for a period of 10 years (93). For instance, if the 

annual average funding gap of a given airport over the period 2009 to 2013 is equal to EUR 1 

million, the maximum amount of operating aid that the airport could receive as an ex-ante 

established fixed sum would be EUR 5 million over ten years (50 % x 1 million x 10). No further 

operating aid will be considered compatible for that airport. 
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129. By 10 years after the beginning of the transitional period at the latest, all airports must 

have reached full coverage of their operating costs and no operating aid to airports will be 

considered compatible with the internal market after that date, with the exception of operating 

aid granted in accordance with horizontal State aid rules, such as rules applicable to the 

financing of SGEIs. 

130. Under the current market conditions, airports with annual passenger traffic of up to 700 

000 may face increased difficulties in achieving the full cost coverage during the 10-year 

transitional period. For this reason, the maximum permissible aid amount for airports with up to 

700 000 passengers per annum will be 80 % of the initial operating funding gap for a period of 

five years after the beginning of the transitional period. For instance, if the annual average 

funding gap of a small airport over the period 2009 to 2013 is equal to EUR 1 million, the 

maximum amount of operating aid that the airport could receive as an ex-ante established fixed 

sum would be EUR 4 million over five years (80 % x 1 million x 5). The Commission will 

reassess the need for continued specific treatment and the future prospects for full operating 

cost coverage for this category of airport, in particular with regard to the change of market 

conditions and profitability prospects. 

(f)   Avoidance of undue negative effects on competition and trade  

131. When assessing the compatibility of operating aid the Commission will take account of the 

distortions of competition and the effects on trade. Where an airport is located in the same 

catchment area as another airport with spare capacity, the business plan, based on sound 

passenger and freight traffic forecasts, must identify the likely effect on the traffic of the other 

airports located in that catchment area. 

132. Operating aid for an airport located in the same catchment area will be considered 

compatible with the internal market only when the Member State demonstrates that all airports 

in the same catchment area will be able to achieve full operating cost coverage at the end of the 

transitional period. 

133. In order to limit further the distortions of competition, the airport must be open to all 

potential users and not be dedicated to one specific user. In the case of physical limitation of 

capacity, the allocation should be done on the basis of pertinent, objective, transparent and 

non-discriminatory criteria. 

134. Further, in order to limit the negative effects on competition and trade, the Commission will 

approve operating aid to airports for a transitional period of 10 years beginning from 4 April 

2014. The Commission will reassess the situation of airports with annual passenger traffic of up 

to 700 000 four years after the beginning of the transitional period. 

Notification requirements for aid schemes and individual aid measures 

135. Member States are strongly encouraged to notify national schemes for operating aid for 

the financing of airports, rather than individual aid measures for each airport. This is intended to 
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reduce the administrative burden both for the Member States' authorities and for the 

Commission. 

136. Due to a higher risk of distortion of competition, the following aid measures should always 

be notified individually: 

(a) operating aid financing a mixed passenger/freight airport handling more than 200 000 

tonnes of freight during the two financial years preceding that in which the aid is notified; 

(b) operating aid to an airport, if other airports are located within 100 kilometres or 60 minutes 

travelling time by car, bus, train or high-speed train. 

Aid granted before the beginning of the transitional period 

137. Operating aid granted before the beginning of the transitional period (including aid paid 

before 4 April 2014) may be declared compatible to the full extent of uncovered operating costs 

provided that the conditions in section 5.1.2 are met, with the exception of points 115, 119, 121, 

122, 123, 126 to 130, 132, 133 and 134. In particular, when assessing the compatibility of 

operating aid granted before 4 April 2014, the Commission will take account of the distortions of 

competition. 

5.2.   Start-up aid to airlines  

138. As mentioned in point 15, State aid granted to airlines for launching a new route with the 

aim of increasing the connectivity of a region will be considered compatible with the internal 

market pursuant to Article 107(3)(c) of the Treaty, if the cumulative conditions in point 79 are 

fulfilled as set out in points 139 to 153. 

(a)   Contribution to a well-defined objective of common interest  

139. Start-up aid to airlines will be considered to contribute to the achievement of an objective 

of common interest, if it: 

(a) increases the mobility of Union citizens and the connectivity of the regions by opening new 

routes; or 

(b) facilitates regional development of remote regions. 

140. When a connection which will be operated by the new air route is already operated by a 

high-speed rail service or from another airport in the same catchment area under comparable 

conditions, in particular in terms of length of journey, it cannot be considered to contribute to a 

well-defined objective of common interest. 

(b)   Need for State intervention  

141. The conditions that smaller airports face when developing their services are often less 

favourable than those faced by the major airports in the Union. Also, airlines are not always 
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prepared to run the risk of opening new routes from unknown and untested airports, and may 

not have appropriate incentives to do so. 

142. On this basis, start-up aid will only be considered compatible for routes linking an airport 

with less than 3 million passengers per annum (94) to another airport within the Common 

European Aviation Area (95) 

143. Start-up aid for routes linking an airport located in a remote region to another airport (within 

or outside the Common European Aviation Area) will be compatible irrespective of the size of 

the airports concerned. 

144. Start-up aid for routes linking an airport with more than 3 million passengers per annum  

(96) and less than 5 million passengers per annum not located in remote regions can be 

considered compatible with the internal market only in duly substantiated exceptional cases. 

145. Start-up aid for routes linking an airport with more than 5 million passengers per annum not 

located in remote regions cannot be considered compatible with the internal market. 

(c)   Appropriateness of State aid as policy instrument  

146. The Member States must demonstrate that the aid is appropriate to achieve the intended 

objective or resolve the problems intended to be addressed by the aid. An aid measure will not 

be considered compatible with the internal market if other less distortive policy instruments or 

aid instruments allow the same objective to be reached (97). 

147. An ex ante business plan prepared by the airline should establish that the route receiving 

the aid has prospects of becoming profitable for the airline without public funding after 3 years. 

In the absence of a business plan for a route, the airlines must provide an irrevocable 

commitment to the airport to operate the route for a period at least equal to the period during 

which it received start-up aid. 

(d)   Existence of incentive effect  

148. Start-up aid to airlines has an incentive effect if it is likely that, in the absence of the aid, 

the level of economic activity of the airline at the airport concerned would not be expanded. For 

example the new route would not have been launched. 

149. The new route must start only after the application for aid has been submitted to the 

granting authority. If the new route begins before the application for aid is submitted to the 

granting authority, any aid awarded in respect of that individual route will not be considered 

compatible with the internal market. 

(e)   Proportionality of the aid amount (aid limited to the minimum necessary)  

 

150. Start-up aid may cover up to 50 % of airport charges in respect of a route for a maximum 

period of three years. The eligible costs are the airport charges in respect of the route. 
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(f)   Avoidance of undue negative effects on competition and trade  

151. In order to avoid undue negative effects on competition and trade, where a connection (for 

example, city-pair) which will be operated by the new air route is already operated by a high-

speed rail service or by another airport in the same catchment area under comparable 

conditions, notably in terms of length of journey, such air route will not be eligible for start-up 

aid. 

152. Any public body which plans to grant start-up aid to an airline for a new route, whether or 

not via an airport, must make its plans public in good time and with adequate publicity to enable 

all interested airlines to offer their services. 

153. Start-up aid cannot be combined with any other type of State aid granted for the operation 

of a route. 

Notification requirements for aid schemes and individual aid measures: 

154. Member States are strongly encouraged to notify national schemes for start-up aid to 

airlines, rather than individual aid measures for each airport. This is intended to reduce the 

administrative burden both for the Member States' authorities and for the Commission. 

155. Due to the higher risk of distortion of competition, start-up aid to airports not located in 

remote regions with average annual traffic above 3 million passengers should always be 

notified individually. 

6.   AID OF A SOCIAL CHARACTER UNDER ARTICLE 107(2)(A) OF THE TREATY  

156. Aid of a social character for air transport services will be considered compatible with the 

internal market pursuant to Article 107(2)(a) of the Treaty, provided that the following cumulative 

conditions are met (98): 

(a) the aid must effectively be for the benefit of final consumers; 

(b) the aid must have a social character, that is, it must, in principle, only cover certain 

categories of passengers travelling on a route (for instance passengers with particular needs 

like children, people with disabilities, people on low incomes, students, elderly people, etc.); 

however, where the route concerned links remote regions, such as outermost regions, islands, 

and sparsely populated areas, the aid could cover the entire population of that region; 

(c) the aid must be granted without discrimination as to the origin of the services, meaning 

irrespective of the airline which is operating the services. 

157. Member States are strongly encouraged to notify national schemes for aid of a social 

character, rather than individual aid measures. 

7.   CUMULATION  
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158. The maximum aid intensities applicable under these guidelines apply regardless of 

whether the aid is financed entirely from State resources or is partly financed by the Union. 

159. Aid authorised under these guidelines may not be combined with other State aid, de 

minimis aid or other forms of Union financing, if such a combination results in an aid intensity 

higher than that laid down in these guidelines. 

8.   FINAL PROVISIONS  

8.1.   Annual reporting  

160. In accordance with Regulation (EC) No 659/1999 and Commission Regulation (EC) No 

794/2004 (99), Member States must submit annual reports to the Commission. The annual 

reports will be published on the internet site of the Commission. 

8.2.   Transparency  

161. The Commission considers that further measures are necessary to improve the 

transparency of State aid in the Union. In particular, steps must be taken to ensure that the 

Member States, economic operators, the interested public and the Commission have easy 

access to the full text of all applicable aid schemes in the aviation sector and to pertinent 

information about individual aid measures. 

162. Member States should publish the following information on a comprehensive State aid 

website, at national or regional level: 

(a) the full text of each approved aid scheme or individual aid granting decision and their 

implementing provisions; 

(b) the identity of the granting authority; 

(c) the identity of the individual beneficiaries, the form and amount of aid granted to each 

beneficiary, the date of granting, the type of undertaking (SME / large company), the region in 

which the beneficiary is located (at NUTS level II) and the principal economic sector in which 

the beneficiary has its activities (at NACE group level); such a requirement can be waived with 

respect to individual aid grants below EUR 200 000. 

163. The information must be published after the decision to grant the aid has been taken, must 

be kept for at least 10 years and must be available to the interested public without restrictions 

(100). 

8.3.   Monitoring  

164. Member States must ensure that detailed records are kept regarding all measures 

involving the granting of State aid in accordance with these guidelines. Such records must 

contain all information necessary to establish that the compatibility conditions have been 

observed, in particular, those regarding eligible costs and maximum allowable aid intensity, 
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where applicable. Those records must be maintained for 10 years from the date on which the 

aid is granted and be provided to the Commission upon request. 

165. In order to allow the Commission to monitor the progress of the phasing out of operating 

aid to airports and its impact on competition, Member States must submit a regular report (on a 

yearly basis) on the progress in terms of reduction of operating aid for each airport benefiting 

from such aid. In certain cases, a monitoring trustee may be appointed to ensure compliance 

with any conditions and obligations underpinning the authorisation of the aid. 

8.4.   Evaluation  

166. To further ensure that distortions of competition and trade are limited, the Commission may 

require that certain schemes be subject to a limited duration and to an evaluation. Evaluations 

should, in particular, be carried out for schemes where the potential distortions are particularly 

high, that is to say schemes that may risk significantly restricting competition if their 

implementation is not reviewed in due time. 

167. Given its objectives and in order not to put a disproportionate burden on Member States 

and on smaller aid measures, this requirement applies only in respect of aid schemes with large 

aid budgets, containing novel characteristics or where significant market, technology or 

regulatory changes are foreseen. The evaluation must be carried out by an expert independent 

from the aid granting authority on the basis of a common methodology (101) and must be made 

public. 

168. The evaluation must be submitted to the Commission in due time to allow for the 

assessment of the possible prolongation of the aid scheme and in any case upon expiry of the 

scheme. The precise scope and methodology of the evaluation that is to be carried out will be 

defined in the decision approving the aid scheme. Any subsequent aid measure with a similar 

objective must take into account the results of that evaluation. 

8.5.   Appropriate measures  

169. Member States should, where necessary, amend their existing schemes in order to bring 

them into line with these guidelines by 12 months at the latest after 4 April 2014. 

170. Member States are invited to give their explicit unconditional agreement to these 

guidelines within two months following 4 April 2014. In the absence of any reply, the 

Commission will assume that the Member State in question does not agree with the proposed 

measures. 

8.6.   Application  

171. The principles in these guidelines will be applied from 4 April 2014. These guidelines 

replace the 1994 Aviation Guidelines and the 2005 Aviation Guidelines from that date. 

172. In the light of the development of the aviation sector, and in particular its liberalisation, the 

Commission considers that the provisions of its notice on the determination of the applicable 
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rules for the assessment of unlawful State Aid (102) should not apply to pending cases of illegal 

operating aid to airports granted prior to 4 April 2014. Instead, the Commission will apply the 

principles set out in these guidelines to all cases concerning operating aid (pending notifications 

and unlawful non-notified aid) to airports even if the aid was granted before 4 April 2014 and the 

beginning of the transitional period. 

173. As regards investment aid to airports, the Commission will apply the principles set out in 

these guidelines to all notified investment aid measures in respect of which it is called upon to 

take a decision from 4 April 2014, even where the projects were notified prior to that date. In 

accordance with the Commission notice on the determination of the applicable rules for the 

assessment of unlawful State aid, the Commission will apply to unlawful investment aid to 

airports the rules in force at the time when the aid was granted. Accordingly, it will not apply the 

principles set out in these guidelines in the case of unlawful investment aid to airports granted 

before 4 April 2014. 

174. As regards start-up aid to airlines, the Commission will apply the principles set out in these 

guidelines to all notified start-up aid measures in respect of which it is called upon to take a 

decision from 4 April 2014, even where the measures were notified prior to that date. In 

accordance with the Commission notice on the determination of the applicable rules for the 

assessment of unlawful State aid, the Commission will apply to unlawful start-up aid to airlines 

the rules in force at the time when the aid was granted. Accordingly, it will not apply the 

principles set out in these guidelines in the case of unlawful start-up aid to airlines granted 

before 4 April 2014. 

8.7.   Review  

175. The Commission may undertake an evaluation of these guidelines at any time and will do 

so at the latest six years after 4 April 2014. That evaluation will be based on factual information 

and the results of wide-ranging consultations conducted by the Commission on the basis of 

data provided by Member States and stakeholders. The Commission will reassess the situation 

of airports with annual passenger traffic up to 700 000 in order to determine the need for 

continued specific compatibility rules on operating aid in favour of this category of airport in the 

light of the future prospects for full operating cost coverage, in particular with regard to the 

change of market conditions and profitability prospects. 

176. After consulting Member States, the Commission may replace or supplement these 

guidelines on the basis of important competition policy or transport policy considerations. 
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Annex 6 

Two sections we worked on that ended up with no RTI recommendations 

Below are two items that emerged from the tourism panel to which we worked to find a solution. 

For a variety of reasons, it was thought that RTI could offer no recommendation. We have 

included the work below for academic value. 

Protections related to Linked Travel arrangements 

Issue: The Package Travel Directive (2015/2302), which deals with regulations related to 

package holiday arrangements, replaces Directive 90/314/EEC that dealt with the same issues. 

It comes into effect in the UK on July 1st, 2018 via The Package Travel and Linked Travel 

Arrangements Regulations 2018, obviously pre-Brexit. The panel expressed a worry about how 

the Directive will affect what is known as “value-added” products within linked travel 

arrangements. 

Opinions: Linked travel arrangements are combinations of holiday elements put together not by 

one package holiday provider, but via a website such as Booking.com or Expedia. Value-Added 
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products are ones that combine accommodation with another tourism service. For example, a 

B&B working with a local attraction or activity provider to supply the customer with an inclusive 

product for a set price. An example of this would be a night at a B&B for £200 that includes 

tickets to the local historic house, or a round of golf at a local course. Under the current and 

proposed Package Travel Regulations, any B&B owner providing this type of product could be 

deemed to be a “Tour Operator”, which the sector worries could mean that they are legally 

responsible for all aspects of the product. The concern within the industry is that if the customer 

is injured at the historic house or golf course, it is the B&B operator that could get sued under 

the new regulations. However, looking at the regulations in detail, this worry appears to be 

unfounded.  

Regulation 15.2 of The Package Travel and Linked Travel Arrangements Regulations 2018 

states: 

(2) The organiser is liable to the traveller for the performance of the travel services included in 

the package travel contract, irrespective of whether those services are to be performed by the 

organiser or by other travel service providers. 

This is the main portion of the regulations that provide worry for the sector. However, it is worth 

digging deeper. Within the regulations, an organiser is defined as (from regulation 2.1): 

“organiser” means—  

(a) a trader who combines and sells, or offers for sale, packages, either directly or through 

another trader or together with another trader; or  

(b) the trader who transmits the traveller’s data to another trader in accordance with paragraph 

(5)(b)(v); 

With the 5(b)(v) referenced reading: 

(5) In these Regulations, subject to paragraph (6), a “package” means a combination of at least 

two different types of travel services for the purpose of the same trip or holiday, if— 

(b) those services are— 

(v) purchased from separate traders through linked online booking processes where— 

(aa) the traveller’s name, payment details and e-mail address are transmitted from the trader 

with whom the first contract is concluded to another trader or traders, and 

(bb) a contract with the latter trader or traders is concluded at the latest 24 hours after the 

confirmation of the booking of the first travel service, 

The exemptions in paragraph 6 (subject to paragraph (6)), which are key, that are referenced 

read: 
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(6) A combination of travel services where not more than one type of travel service of the kind 

listed in paragraph (a), (b) or (c) of the definition of “travel service” is combined with one or more 

tourist services of the kind listed in paragraph (d) of that definition is not a package if the latter 

services—  

(a) do not account for a significant proportion of the value of the combination and are not 

advertised as, and do not otherwise represent, an essential feature of the combination; or 

(b) are selected and purchased after the performance of a travel service of the kind listed in 

paragraph (a), (b) or (c) of the definition of “travel service” has started. 

The definition of the “travel service” is important here as well, and covered in regulations 3 and 

4: 

 (3) In these Regulations, subject to paragraph (4), a “linked travel arrangement” means at least 

two different types of travel service purchased for the purpose of the same trip or holiday, not 

constituting a package, resulting in the conclusion of separate contracts with the individual 

service providers, if a trader facilitates —  

(a) on the occasion of a single visit to, or contact with, a trader’s point of sale, the separate 

selection and separate payment of each travel service by travellers; or 

(b) in a targeted manner, the procurement of at least one additional travel service from another 

trader where a contract with such other trader is concluded at the latest 24 hours after the 

confirmation of the booking of the first travel service. 

(4) Where—  

(a) not more than one travel service of the kind listed in paragraph (a), (b) or (c) of the definition 

of “travel service”, and 

(b) one or more tourist services of the kind listed in paragraph (d) of that definition, 

The paragraphs from the definition of “travel service” cited in 4(a) are as follows: 

(a) the carriage of passengers;  

(b) the provision of accommodation which is not intrinsically part of the carriage of passengers 

and is not for residential purposes;  

(c) the rental of—  

(i) cars;  

(ii) other motor vehicles within the meaning of Article 3(11) of Directive 2007/46/EC of the 

European Parliament and of the Council establishing a framework for the approval of motor 

vehicles and their trailers, and of systems, components and separate technical units intended 

for such vehicles (2); or  
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(iii) motorcycles requiring a Category A driving licence in accordance with point (c) of Article 

4(3) of Directive 2006/126/EC of the European Parliament and of the Council on driving 

licences (3);  

(d) any other tourist service not intrinsically part of a travel service within the meaning of 

paragraph (a), (b) or (c); 

It is item d on the list, the open-ended one which states that any other tourist service not 

intrinsically part of a travel service within the meaning of paragraph (a), (b) or (c), which could in 

fact be anything at all that the sector cites as problematic; the one causing the worry in the 

tourism sector that the B&B owner gets sued because the resident gets injured at the golf 

course. However, the exemptions in regulation 6 appear to prevent this situation from arising as 

the golf course addition to the package does not represent a significant or essential portion of 

the package (unless it does, as in, the golf course visit is the essence of the holiday, in which 

case it is at least questionable by right that it be exempted anyhow), and if it is sold at the hotel 

after the holiday has started, leads to an exemption under the regulations for the hotel anyhow.  

Recommendation: Given the confusion on this matter within the sector, DBEIS could conduct 

meetings with key providers in the sector to placate concerns that the “B&B owner getting sued 

over golf course” scenario cannot arise under the new legislation. However, this is as far as RTI 

could go in terms of recommendation, and in fact, I recommend we eliminate this 

recommendation altogether from the final draft. 

Payment Services Directive 

Issue: The Payment Services Directive 2 (2015/2366) replaced the original Payment Services 

Directive (2007/64/EC). Article 62.2 of the PSD 2 was of concern to those in the sector who 

wondered if this meant credit card charges of any description would not be able to be passed 

along to the consumer: 

Article 62 - Charges applicable 

2.   Member States shall require that for payment transactions provided within the Union, where 

both the payer’s and the payee’s payment service providers are, or the sole payment service 

provider in the payment transaction is, located therein, the payee pays the charges levied by his 

payment service provider, and the payer pays the charges levied by his payment service 

provider. 

This on its own would not mean that credit card changes could not be passed onto the 

consumer - the UK Regulations which enshrine this law in the UK (Part 3 of Schedule 8 of the 

Payment Services Regulations 2017, SI 2017/752, which creates a new Regulation 6A in the 

Consumer Rights (Payment Surcharges) Regulations 2012, see annexes) went further than 

what was required by EU law by extending the ban on surcharging to all non-commercial retail 

payment instruments.  

Fees any payee must not charge any payer 
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6A— (1) A payee must not charge a payer any fee in respect of payment by means of—  

(a) a payment instrument which— 

(i) is a card-based payment instrument as defined in Article 2(20) of Regulation (EU) 2015/751 

of the European Parliament and of the Council of 29th April 2015 on interchange fees for card-

based payment transactions (2); and 

I will pause here briefly to give you the Article 2(20) referred to above, which reads: 

(20) ‘card-based payment instrument’ means any payment instrument, including a card, mobile 

phone, computer or any other technological device containing the appropriate payment 

application which enables the payer to initiate a card-based payment transaction which is not a 

credit transfer or a direct debit as defined by Article 2 of Regulation (EU) No 260/2012 

Continuing on with Regulation 6(A) added to the Consumer Rights (Payment Surcharges) 

Regulations 2012 in 2017: 

(ii) is not a commercial card as defined in Article 2(6) of that Regulation; or 

Pause again to refer to Article 2(6), referenced above: 

(6) ‘commercial card’ means any card-based payment instrument issued to undertakings or 

public sector entities or self-employed natural persons which is limited in use for business 

expenses where the payments made with such cards are charged directly to the account of the 

undertaking or public sector entity or self-employed natural person; 

Continuing on with Regulation 6(A) added to the Consumer Rights (Payment Surcharges) 

Regulations 2012 in 2017: 

(b) a payment instrument which— 

(i) is not a card-based payment instrument as defined in Article 2(20) of that Regulation; and 

(ii) would not fall within the definition of commercial card at Article 2(6) of that Regulation if, in 

that definition, the reference to any card-based payment instrument were to any payment 

instrument and the reference to such cards were to such payment instruments; or 

(c) a payment service to which Regulation (EU) 260/2012 of the European Parliament and of 

the Council of 14th March 2012 establishing technical and business requirements for credit 

transfers and direct debits in euro (3) applies. 

(2) A payee receiving a payment by means of a payment instrument must not charge the payer, 

in respect of such payment, a fee which exceeds the costs borne by the payee for the use of 

that specific payment instrument. 

This means that, since January 2018, businesses in the UK have not been allowed to add any 

surcharges for card payments. 
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Opinions: While most consumers will see the banning of credit card charges being passed 

along to them as a good not to be caveated, some in the tourism sector feel that this places a 

burden on companies that will translate into higher costs for the consumer. 

Recommendation: The banning of passing on credit card charges for some and not for others 

would be impossibly burdensome and lead to endless questions about which companies should 

and should not qualify. Therefore, I think we should remove this recommendation entirely from 

the final draft.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Annex 7 

Articles 4, 14, 15 and 16 of the proposed Digital Single Market Copyright Directive 

Article 4 

Use of works and other subject-matter in digital and cross-border teaching activities 

1. Member States shall provide for an exception or limitation to the rights provided for in Articles 

2 and 3 of Directive 2001/29/EC, Articles 5(a) and 7(1) of Directive 96/9/EC, Article 4(1) of 

Directive 2009/24/EC and Article 11(1) of this Directive in order to allow for the digital use of 
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works and other subject-matter for the sole purpose of illustration for teaching, to the extent 

justified by the non-commercial purpose to be achieved, provided that the use:  

(a) takes place on the premises of an educational establishment or through a secure electronic 

network accessible only by the educational establishment's pupils or students and teaching 

staff;  

(b) is accompanied by the indication of the source, including the author's name, unless this 

turns out to be impossible.  

2. Member States may provide that the exception adopted pursuant to paragraph 1 does not 

apply generally or as regards specific types of works or other subject-matter, to the extent that 

adequate licences authorising the acts described in paragraph 1 are easily available in the 

market.  

Member States availing themselves of the provision of the first subparagraph shall take the 

necessary measures to ensure appropriate availability and visibility of the licences authorising 

the acts described in paragraph 1 for educational establishments.  

3. The use of works and other subject-matter for the sole purpose of illustration for teaching 

through secure electronic networks undertaken in compliance with the provisions of national law 

adopted pursuant to this Article shall be deemed to occur solely in the Member State where the 

educational establishment is established.  

4. Member States may provide for fair compensation for the harm incurred by the right holders 

due to the use of their works or other subject-matter pursuant to paragraph 1. 

Article 14 

Transparency obligation 

1. Member States shall ensure that authors and performers receive on a regular basis and 

taking into account the specificities of each sector, timely, adequate and sufficient information 

on the exploitation of their works and performances from those to whom they have licensed or 

transferred their rights, notably as regards modes of exploitation, revenues generated and 

remuneration due.  

2. The obligation in paragraph 1 shall be proportionate and effective and shall ensure an 

appropriate level of transparency in every sector. However, in those cases where the 

administrative burden resulting from the obligation would be disproportionate in view of the 

revenues generated by the exploitation of the work or performance, Member States may adjust 

the obligation in paragraph 1, provided that the obligation remains effective and ensures an 

appropriate level of transparency.  

3. Member States may decide that the obligation in paragraph 1 does not apply when the 

contribution of the author or performer is not significant having regard to the overall work or 

performance.  
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4. Paragraph 1 shall not be applicable to entities subject to the transparency obligations 

established by Directive 2014/26/EU.  

Article 15 

Contract adjustment mechanism 

Member States shall ensure that authors and performers are entitled to request additional, 

appropriate remuneration from the party with whom they entered into a contract for the 

exploitation of the rights when the remuneration originally agreed is disproportionately low 

compared to the subsequent relevant revenues and benefits derived from the exploitation of the 

works or performances.  

Article 16 

Dispute resolution mechanism 

Member States shall provide that disputes concerning the transparency obligation under Article 

14 and the contract adjustment mechanism under Article 15 may be submitted to a voluntary, 

alternative dispute resolution procedure. 
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